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of the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States of America or in any country in the Western 
Hemisphere; and to encourage cordial intercourse among such lawyers, barristers and solicitors, 
and between them and Insurance Companies generally. 
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President’s Page 


HE Mid-Winter Meeting of the Exec- 

utive Committee was held at Bandera, 

Texas, February 9 to 12, inclusive. with all 
members present. 

A number of important pending matters 
of vital interest to the Association were 
studied and acted upon unanimously by 
your Executive Committee. It is the pur- 
pose of this communication to inform the 
membership of policy matters which were 
passed upon by your Executive Committee. 


Executive Secretary 


The matter of an Executive Secretary, or 
administrative assistant to the Secretary, 
was discussed at length. It will be recalled 
that at the 1953 Convention at Quebec an 
increase in dues was ordered to take care 
of this contingency. It has been the thought 
of your Executive Committee for the past 
few years that some sort of administrative 
assistant or executive secretary should be 
appointed by the Executive Committee to 
take care of routine duties of the office 
which have become entirely too burden- 
some to be performed by an active member 
of the Association. Therefore, a special 
committee was appointed by the Executive 
Committee with full authority to put into 
effect and to work an administrative assist- 
ant to be attached to the office of the duly 
elected secretary of the Association, to have 
such further duties as may be delegated 
from time to time by the Executive Com- 
mittee pertaining to routine matters not 
only of the office of the Secretary, but also 
the office of the Treasurer and the office 
of the Editor-in-Chief of the Journal. It 
is believed that such an administrative as- 
sistant can do much to eliminate the time- 
consuming routine matters now handled 
by the Secretary, Treasurer and Editor-in- 
Chief of the Journal. 


It was the unanimous opinion of the Ex- 
ecutive Committee that for the present the 
Association should continue to elect a 
Secretary, a Treasurer and an Editor-in- 
Chief of the Journal from among the ac- 
tive members of the Association, whose 
chief functions would be to handle policy 
matters of the Association. It was thought 
by the Executive Committee that matters 
of policy affecting the entire organization 


should not be placed in the hands of ; 
paid employee. 


The Journal 


There has been placed into effect by tha 


Executive Committee, upon the recom 
mendation of the Journal Committee, ; 
rather long range program designed to as 
sist the Editor of the Journal in procuring 
material of general interest to the entire 
membership, to the end that the Journa 
may be kept and made one of the best i 
its field, and the following has bee 
adopted as the Plan: 


(a) Regional Editors of the Journal have 
been appointed, whose names will be late 
announced, seven in number, and with one 
Regional Editor in charge of each of the 
seven divisions of the National Reporte 
System. It shall be the duty of the Region 
al Editor to secure articles and to have 
made available to him the important re 
ported decisions from the area covered by 
his particular branch of the National Re 
porter System, and to that end Regional 
Editors have been authorized and em- 
powered to appoint men of their selection 
from each state in their territory as a state 
editor. 

(b) Some state editors have already been 
appointed by Regional Editors. The duties 
of the state editors are to report to the 
Regional Editors all important decisions 
affecting our industry; the Regional Edi- 
tors in turn will edit the material selected 
by the state editors by giving such material 
topical indices. The Regional Editors will 
in turn collaborate among themselves as to 
topics of general interest to the end that 
duplications will be kept to a minimum on 
any given topic. It is thought that with 
the function of the Regional Editors as 
well as the state editors, the Editor-in-Chief 
can be supplied at all times with the neces 
sary material of general interest to the en- 
tire membership so that the Journal will 
be kept uniform as to size and great as (0 
its content. 

(c) It was also decided by the Executive 
Committee that certain of the Judiciary 
should have the Journal made available to 
it without cost, and it was the unanimous 
decision of the Committee that all Federal 
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judges, beginning with the District Court 
vel, be sent copies of the Journal, begin- 
sing with the next issue. It is hoped that 
funds and circumstances will be such that 
its circulation can be broadened even 
more. 


(d) The Executive Committee also auth- 
orized the Journal Committee to embark 
upon a plan of encouraging law students 
and law professors to contribute articles to 
the Journal on a selected article basis. It 
is believed that this will act as a stimulus 
0 law schools and law professors to pro- 
mote worthwhile material on our side of 
tort litigation. 


Twenty-Five-Year Members 


Pursuant to the mandate of the 1953 
Quebec Convention, wherein a resolution 
was passed directing the Executive Com- 
mittee to create some form of recognition 
of twenty-five-year members, the Commit- 
tee voted to honor these men by having a 
star placed on their badges at the next 
convention, with a similar star with ap- 
propriate explanation set opposite the 
names of such members in the Journal 
wherein the membership of the Association 
is carried. 
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Program 


A skeleton outline of the program for 
the July meeting at White Surplur Springs 
is carried elsewhere in this Journal. (See 
page 4.) We have been able to secure 
two top-notch speakers from the legal field 
and I believe that we will have an accept- 
ance of the third speaker within a com- 
parative short time. We believe that these 
speakers will be of universal interest to 
those in attendance at the Convention as 
well as to those who read the Journal. 
Principal speakers will be limited to three 
in number. 

Arrangements are taking shape for Open 
Forum Discussions for the afternoon of 
July 8 and both morning and afternoon 
of July 9. The Open Forum Committee is 
hard at work and has promised us a worth- 
while program. 

You will note that the next convention 
is scheduled for July 7, 8, 9 and 10. The 
reason for the inclusion of the 7th in the 
program, in lieu of three days only, as has 
been the custom, is to give an opportunity 
for the Standing Committees to be ap- 
pointed by the President-Elect prior to the 
meeting to hold organizational meetings 
prior to the convention proper, rather than 
on the afternoon of the last day, it having 
been determined that many are anxious to 
depart after the last general session and 
Standing Committee Meetings have not 
been too well attended. You will note that 
these Standing Committee Meetings are set 
up for 4 P.M. on July 7, and the individual 
Chairmen will notify the Committee Mem- 
bers of the place of meeting. It is impor- 
tant that greater attendance at these organ- 
izational committee meetings be had. 

As some of the matters set forth herein 
are now in the formative stage, I shall at- 
tempt to report to you more fully at the 
Convention on their operations. 

Permit me to say to you that the Stand- 
ing Committees are busily engaged in their 
work for this year, and to take this op- 
portunity to thank the Standing Commit- 
tees for their work. In almost all instances 
the Committees have selected their topics 
and a preview indicates that their reports 
will be most interesting to all. 


Sincerely, 


J. A. Goocn 
President 
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Program of the Annual Meeting of 
International Association of Insurance Counsel, 
July 7, 8, 9 and 10, 1954 


Wednesday, July 7 


Registration of Members and Guests. 
Meeting of Executive Committee. 


Meeting of Standing and Special Committees appointed by 
Incoming President, Stanley Morris. (Places of meeting for 
each committee to be determined by Chairman of the Com- 
mittee by communication with John Kluwin as to meeting 
room assignments.) 


Thursday, July 8 


Continued registration of Members and Guests. 
General Session. 

Ladies’ Reception for Wives of new Members. 
Ladies’ Luncheon. 


First Open Forum, subject and speakers to be announced 
later. 


Ladies’ Card Tournament. 

Men’s Card Tournament. 
Coke-tail party for Junior Group. 
President’s Reception. 

Dinner. 

International Cabaret. 


.M. 
.M. 
M. 
M. 
M. 


SREEREE 


Friday, July 9 


9:30 A.M. Second Open Forum, topic and speakers to be announced 
later. 


1:30 P.M. Men’s Golf Tournament. 

1:30 P.M. Women’s Golf ‘Tournament. 

2:00 P.M. Third Open Forum, topic and speakers to be announced later. 
6:00 P.M. Humble Humbugs’ Mint Julep Party. 

6:00 P.M. Coke-tail Party for Junior Group. 

8:00 P.M. Annual Banquet. 
10:00 P.M. Dancing. 


Saturday, July 10 


General Session. 
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Judicial Salaries: Responsibility Of The Bar 


RAYMOND SCALLEN 


Minneapolis, Minn. 


pion Harold Medina underwent a 

gruelling test of judicial courage 
which stands out as a marvel of patience 
and determination. Judge Irving Kaufman 
was subjected to vilification and abuse be- 
cause he carried out unswervingly his du- 
ties as a Judge according to his conscience 
and his best judgment. Judge David Pine 
in the Youngstown case was called upon to 
decide that an order of the President him- 
self was contrary to law. 

Rarely in recent times has the import- 
ance of the judicial system been manifested 
so dramatically. These events have caused 
a widespread realization of the tremendous 
responsibility resting upon Judges — in 
these cases, United States District Judges. 

Not every Judge is called upon to make 
such momentous decisions or to undergo 
the soul-searching travail experienced by 
these men. Yet day after day the Judges of 
our Courts are passing upon questions that 
involve the liberty and property of individ- 
uals and the destiny of industry, and il- 
lustrate almost daily what John Marshall 
said: 


“The Judicial Department comes 
home in its effects to every man’s fire- 
side; it passes on his property, his reputa- 
tion, his life, his all.” 

Mr. Justice Sutherland said: 

“If the political structure erected by 
the fathers rests upon any one pillar 
more securely than upon another, it is 
upon that which upholds the right of 
the individual to invoke the judgment 
. the courts of the land upon his con- 

uct.” 


The scope of this article pertains specifi- 
cally to the Judges of the United States 
Courts. In principle, of course, it extends 
to the Judges of the State Courts. Enlight- 
ened thought and realization of the prob- 
lem have brought some measure of relief 
in many states, and where this has been 
accomplished, members of the bar have led 
in this constructive campaign to protect 
and preserve the courts. 

But since this Journal is concerned large- 
ly with a nation-wide perspective, we 


should like to discuss here the salary situ- 
ation in the United States Courts, what 
has been done about it, and what can be 
done about it. 

The present salary of a United States 
District Judge is $15,000 a year, each Judge 
of the Court of Appeals has an annual 
salary of $17,500, the salary of Associate 
Justices of the Supreme Court of the 
United States for the same period is $25,- 
000, and the salary of the Chief Justice is 
$25,500. 

At first face these salaries may seem to 
the casual observer very substantial, but 
since the O’Malley decision, 307 U. S. 277, 
supplemented by an Act of Congress, Pub- 
lic Salary Act, 53 Statutes 574, these salaries 
became subject to income taxation. For ex- 
ample, as a result of the O’Malley decision 
a Federal District Judge who prior to 1939 
had received his salary in full without any 
tax deduction, paid a federal income tax 
of $3,304.00 in 1952, and in some cases the 
tax may be considerably greater, for this 
computation is made on the assumption 
that (1) the judicial salary is the only in- 
come of the Judge; (2) the Judge is mar- 
ried; (3) his wife has no income; (4) stand- 
ard deduction is taken; and (5) the tax is 
computed by the use of the split income 
method. Under the same circumstances a 
Judge of the United States Court of Ap- 
peals paid a federal income tax of $4,154.- 
00 on his $17,500 salary, and a Justice of 
the Supreme Court of the United States 

aid a federal income tax of $7,088.00 on 
his $25,000 salary. In addition, most of the 
Federal District and Court of Appeals 
Judges also paid state income taxes. 

And this is not all. In 1939, the year 
when federal judicial salaries first became 
taxable, the consumers price index stood 
at 99.6 per cent. We all know the tremen- 
dous increase since that time which has 
practically cut in half the buying power of 
the dollar. As a result, this made a further 
reduction in the actual value of the salary 
of the District Judge, for its buying power 
has been reduced to somewhat over $6,000. 
The amount left the Court of Appeals 
Judges after paying their federal income 
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tax resulted, on the basis of the 1952 fig- 
ure, in approximately $7,000 purchasing 
power as compared with 1939, and after the 
Justices of the Supreme Court had paid 
their federal income taxes, they were left, 
on the basis of the foregoing computation, 
approximately $9,300.00 from the stand- 
point of purchasing power. (See “The 
Judicial Salary Crisis; An Increase is Ur- 
gently Needed” by Morris B. Mitchell, 
Chairman of Committee on Judicial Selec- 
tion, Tenure and Compensation of the 


American Bar Association in the American 


Bar Journal of March 1953). The effect of 
this upon the Judges themselves and the 
judiciary is clearly shown when Mr. 
Mitchell says: 


“With this double-barreled attack on 
judicial income, which began in 1939, it 
is not surprising that most judges are 
currently having difficulty in living on 
their present incomes and that many of 
them have encountered actual financial 
hardship. The hearings before the House 
Judiciary Committee in 1949 brought to 
light many of these hardship cases—and 
it should be noted that both federal in- 
come taxes and the cost of living have 
sharply increased since this 1949 hear- 
ing. Witness after witness at this hearing 
stated that current federal judicial sal- 
aries require federal judges to live on a 
very modest scale and that after paying 
necessary living expenses nothing re- 
mains for emergencies or for savings. 
Many instances were cited where illness 
or other unusual expenses had forced 
judges to use up savings which they had 
accumulated prior to going on the 
Bench, and in some cases these emer- 
gencies had caused them to go into debt. 
It was stated that most federal judges 
worry about the future of their families 
in the event of the judge’s death, inas- 
much as Congress has not provided an- 
nuities for surviving dependents of fed- 
eral judges (as it has done for many 
other federal officials and employees) 
and inasmuch as present federal judicial 
salaries do not permit a savings or in- 
surance program adequate to protect de- 
pendents of a judge in the event of his 
death. 


“These witnesses also pointed out the 
harmful effect on federal judicial ad- 
ministration of these inadequate salaries. 
There was general agreement that the 
incumbent federal judges were on the 
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whole doing an outstanding job in carry- 
ing on their work, despite individual 
financial hardship. But it was also 
pointed out that judges who are worried 
about the sharp decline of their actual 
income and the financial future and 
security of their families are not in a 
frame of mind to do their best work on 
the Bench. 

“But the most important effect on the 
federal judiciary of these inadequate 
judicial salaries is the difficulty of get- 
ting good men to accept appointment at 
present salaries and the inevitable de- 
cline of the calibre of the federal judi- 
ciary unless salaries are substantially in- 
creased. Several witnesses stated that if 
federal judicial salaries are not placed 
on a sufficiently high level to make it 
possible for successful lawyers to accept 
appointment without hardship to them- 
selves and their families the result will 
inevitably be that judges must, in the 
main, be selected from either (1) lawyers 
who have acquired financial indepen- 
dence, or (2) lawyers who have been so 
unsuccessful in practice that their 
present earnings will bear favorable com- 
parison with present federal judicial sal- 
aries.” 


It is not an answer to say that everyone 
pays taxes, for potentially, at least, every- 
one can work in as many activities as his 
ability and time will permit so as to aug- 
ment his income. But except in certain very 
limited fields, such a course is not open to 
the Judge. He may secure some small 
amount by teaching in a law school or by 
writing an occasional article for a law 
journal or possibly writing a book. It is 
not likely that these activities will result 
in a substantial increase in income. The 
ethics, dignity and duties of his office pre- 
vent his entering into commercial life. He 
is lucky indeed if he had some savings or 
securities before he went on the bench, but 
even these may have been used up by ill- 
ness in the family and the many emergen- 
cies that may have arisen. It is obvious, too, 
that even if there were lucrative activities 
open to these men, which of course there 
are not, the responsibilities of the office of 
a Judge require a full-time application to 
the work at hand, with a view to enabling 
the Judges to hand down decisions that are 
or should be of high quality. They should 
give undivided attention to the causes tried 
before them and to the arguments made by 
counsel. Yet it must take tremendous con- 
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centration on the part of the Judges to do 
so in the circumstances within which they 
must live, the standards which they must 
maintain, and the educational and insur- 
ance programs which they must support, 
which obviously must be a source of con- 
siderable thought and worry. 

Surely the test of judicial availability 
should not be that of independent wealth 
or limiting the selection of appointees to 
the bench to those who do not make an 
annual salary comparable with the present 
scales. Such a standard of compensation 
automatically eliminates many if not most 
of the able trial lawyers throughout our 
nation, men who should be the very pick 
in a selection of experienced judicial tim- 
ber. That this should be the situation in 
the greatest nation on earth is lamentable 
enough, but the hopeful part of the pic- 
ture is that something is being done about 
it. 

In addition to the activities of members 
of the bar of different states, the American 
Bar Association made recommendations in 
this field some years ago. The Hoover 
Commission in 1949 made definite recom- 
mendations in this regard. Legislation was 
introduced in Congress providing a $10,- 
000 increase for each of these judicial posi- 
tions. In the case of the Chief Justice an 
increase to $40,000 is proposed. In keeping 
with the Hoover Commission report and 
in view of the realities of the situation, an 
increase in pay was also sought by the 
members of Congress. While the Judicial 
Salary Bill could stand on its own merits 
and perhaps would more simply present 
the issues, the bill now before Congress 
provides that in addition to the increase 
in judicial salaries there should be an in- 
crease in congressional salaries and those 
of United States Attorneys. For details, see 
Senate No. 1663. A bill incorporating these 
provisions passed the House and was pend- 
ing in the Senate toward the end of the 
last session. It did not appear to be fe - 
sible to secure the passage of the main bill, 
since further information seemed advis- 
able, but an excellent bill was passed by 
the Senate (No. 2417), providing for the 
appointment of a commission to study judi- 
cal and congressional salaries and report 
to Congress by the middle of January 1954. 
The Commission was appointed, its per- 
sonnel being representative of professional 
people, business and labor, with advisory 
representation from the Government, it 
heard the testimony of many witnesses, and 
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has just made its report. Its recommenda- 
tions are unanimous. It urges the follow- 


ing: 


“Vice President: $40,000 a year plus 
expenses. He now makes $30,000 with a 
$10,000 taxable expense account, so his 
increase would be in the amount of re- 
imbursable expenses. 

“House Speaker: $40,000 plus ex- 
penses. He now makes the same as the 
vice president. 

“Chief Justice: $40,000. He now makes 
$25,500 and would receive a pay boost 
of $14,500. 

“Supreme Court Associate Justices: 
$39,500. They now receive $25,000 and 
would receive an increase of $14,500. 

“Judges of circuit court of appeals, 
court of claims, military appeals and 
customs and patents appeals: $30,500. 
They now receive $17,500 and would re- 
ceive a boost of $13,000. 

“Federal District Judges, tax court and 
customs courts, $27,500. They now re- 
ceive $15,000 and would get a pay boost 
of $12,500. 

“The commission said the salary hikes 
would mean an additional outlay of $10- 
336,500 a year, but that the net cost to 
the taxpayer would be $7,508,793 be- 
cause of amounts recouped through the 
income taxes on the increases.” 


Thus a great stride has been taken look- 
ing to remedial legislation. The threshold 
of accomplishment has been reached and 
members of the bar can really help bring 
this measure home— 


(1) Write the Chairman of the Com- 
mission and express appreciation of the 
work done by this Commission.* 

(2) Urge your Senators and your 
Representative in Congress to take favor- 
able action. Undoubtedly they will wel- 
come such a suggestion. 

(3) Urge your local newspaper or 
newspapers to take a favorable stand. 
Many newspapers have already done so. 

(4) Obtain a favorable resolution 
from local bar associations. (Some 42 
have already gone on record.) 

(5) Urge the adoption of favorable 
resolutions by civic organizations and see 
that these resolutions are forwarded to 
your Senators and Representative. 

It will be observed that the Commission 


*Address Bernard G. Segal, 1719 Packard Build- 
ing, Philadelphia 2, Pennsylvania. 
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recommends that congressional salaries also 
be increased. While one might observe as 
to Congressmen that the phase “Ipsi 
Loquuntur” applies, there are definite ar- 
guments in favor of the Commission’s 
recommendations as to Congressmen, too. 
Congress is now practically a full-time obli- 
gation. An adequate re ed would give 
greater independence and protection to its 
members from pressure groups. Expenses 
of maintaining two residences have 
mounted. There should be such a salary 
provision as to permit members of Con- 
gress to care for their families and leave 
their time free for their official duties. In- 
deed, this might obviate the Congressional 
lecturer. But in any event, the provision 
for congressional salary increases appears 
to be an integral part of the bill and prob- 
ably, as a practical matter, judicial salaries 
will not be increased unless the recom- 
mendations for congressional increases are 
also adopted. 

In any event, however, it is up to the 
members of the bar to be the active pro- 
ponents so far as the Judges are concerned. 
For members of the bench to take an ag- 
gressive part would be both undignified 
and embarrassing. The cause is a good one, 
for a measure that helps preserve the courts 
fortifies the last staunch bulwark of real 
liberty. When the courts cease to attract 
ability they may well become the refuge of 
incompetency. 

A lawyer who is properly fitted for work 
on the bench represents a considerable in- 
vestment. He has had to go through pre- 
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law studies and through law school. He has 
had to experience an apprenticeship which 
has never been overpaid. It takes him 
many years to build up a practice and to 
achieve the experience for which there is 
no substitute, and when he takes the bench 
he leaves all this behind and the opportun- 
ities for participation in business ventures 
which he may no longer enjoy. He enters 
a career where the highest standards of 
integrity and ability are taken for granted 
and are assumed as the first prerequisites 
of office. He leaves behind the camara- 
derie of members of the bar to assume the 
heavy responsibilities of the bench. He 
must maintain personal and professional 
dignity of the highest order. He must work 
diligently and patiently. He must under- 
take the responsibility of sentencing men 
and women to long terms of imprisonment, 
and sometimes even to death. He must 
hand down decisions that affect men of 
great wealth and those of none. All this he 
must do, with the realization that he is an 
instrumentality of justice and that he must 
weigh all his actions so that they conform 
with the conscience of the true Judge. 

And when he does this, and devotes him- 
self as a dedicated man to uphold and pre- 
serve the Constitution of the United States 
and our system of justice, he should re- 
ceive compensation adequate enough so 
that he will understand and appreciate 
that he is not being penalized from a 
financial standpoint and that the nation 
that has summoned him to this high duty 
is indeed just to its Judges. 


Battling The More Than Adequate Award In Personal Injury 


Cases: Three Helpful Decisions 


STANLEY C. Morris 


Charleston, West Virginia 


ECOVERIES in no-liability personal 
injury cases and more than adequate 
awards in liability cases sometimes occur. 
They eventuate in spite of the use by the 
defense of the best techniques designed to 
secure from the jury, first, a deserved ex- 
oneration from far-fetched and tenuous re- 
coveries and, second, a fair and just evalua- 
tion of the injuries involved where there is 
finding of liability. Because this is so an 
attitude of utter defeatism on the part of 


defense counsel is, however, by no means 
justified. 

Some of these large verdicts have been 
obtained in cases where plaintiffs’ attor- 
neys have been especially ingenious in pre- 
senting audio-visual testimony tending to 
show the nature and extent of the claim- 
ant’s injuries and alleged suffering. Once 
such evidence is before the jury plaintiffs’ 
attorneys have been permitted to assign 
dollar values to the various asserted ele- 
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ments of injury and suffering, cumulating 
the various items arithmetically.* Among 
10 (Janu 1953). 

the graphic or “demonstrative” items of 
evidence successfully employed in such 
cases are sometimes horrendous photo- 
graphs. 

A rather recent case offers some hope of 
keeping out such photographs. Two other 
cases deal convincingly with the economics 
of the cumulated “trust fund” theory of 
compensating the personal injury claimant. 

The first of these, U. S. v. 88 Cases, etc., 
Bireley’s Orange Beverage, 187 F.2d 967 
(1951), is not a personal injury case at all, 
but a food products seizure case, under the 
Federal Food, Drug and Cosmetic Act, 21 
U.S.C.A. Sec. 342(b) (4). It is believed, 
however, that it can be successfully invoked 
as a means for resisting attempted introduc- 
tion into evidence in personal injury cases 
of photographs objectionable because hor- 
rendous. As the court pointed out: 


“*** Libellant was permitted to in- 
troduce testimony of an expert who had 
conducted an experiment with sixteen 
guinea pigs, six of which had been fed 
a teaspoonful of orange juice per day, six 
of which had been fed Bireley’s, and four 
of which had been given still a different 
diet containing no vitamin C. After 21 
to 26 days of this, the six orange-juice- 
fed guinea pigs were in fine condition, 
but the other ten pigs had all died in ap- 
parent agony. The expert produced pic- 
tures of the guinea pigs with their legs 
drawn up in apparent agony. ***” 


A verdict was returned and judgment 
entered for libellant in the lower court. In 
reversing this judgment the upper court 
held: 


“We agree with appellant that the ad- 
mission of such testimony was neither 
necessary nor proper. It is impossible to 
calculate the effect of such testimony 
in creating prejudice rather than objec- 
tive conviction in the minds of the 
jurors. *** Although sensational and 
shocking evidence may be relevant, it has 
an objectionable tendency to prejudice 
the jury. Jt is, therefore, incompetent 
unless the exigencies of proof make it 
necessary or important that the case be 
proved that way. There was no such need 
here. On another trial, such evidence 


*“Excessive Verdicts by Mathematical Formula”, 
by Paul F. Ahlers, XX Insurance Counsel Journal 
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should be excluded.” 
plied.) 


U. S. v. 88 Cases, etc. Bireley’s Orange 
Beverage, supra, 975. 


(Emphasis sup- 


It is, of course, true that the objection- 
able photographs were used to show ex- 
periments on animals and not to show the 
nature and extent of injuries sustained by 
a plaintiff in a personal injury case. It is, 
however, submitted that the reasoning in- 
voked by the appellate court in disallow- 
ance of this type of evidence is equally ap- 
plicable in a personal injury case. It is 
believed that it would, in any event, be 
good tactics to object to horrendous photo- 
graphs when proffered.* 


In the second case to which we desire to 
call attention a 13-months old child, whose 
parents lived near a railroad track, strolled 
onto the track, was struck by a passing 
engine, losing his left arm above the elbow 
and his right arm above the wrist. The 
case was twice tried, the first trial result- 
ing in a verdict and judgment, without 
written opinion, of $100,000 for plaintiff. 
This judgment was set aside by the appel- 
late court because the trial court’s charge 
to the jury was too broad in what it told 
the jury as to the elements of damages 
which could be taken into account. A 
second trial was thereupon had, resulting 
in a verdict of $160,000 in plaintiff's favor. 
In sustaining this verdict the trial court 
wrote a lengthy opinion, espousing the 
“trust fund” theory as affording a proper 
basis for recovery in such case and making 
detailed calculations tending to sustain the 
amount of the verdict. Another appeal was 
taken in which the appellate court reversed 
the case on the express ground of the ex- 
cessiveness of the verdict. The three re- 
ported opinions, in the order of their rendi- 
tion, are: 


Virginian Railway Co. v. Armentrout 
158 F. 2d 358 (1946); 

Armentrout v. Virginian Railway Co., 
72 Fed. Supp. 997 (1947); and 

Virginian Railway Co. v. Armentrout, 
166 F. 2d 400 (1948); 


At the trials it had been pointed out 
that the child’s father was a coal miner, 
earning some $4,000 a year, and that figure 


*For a good discussion of technical and scientific 
objections to photographs, where not properly 
made, see “I Now Offer This Photograph in Ev- 
idence”, by Laidler B. Mackall, XX Insurance 
Counsel fournal 110 (April 1953). 
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had evidently been made the basis of 
various assumptions both in arguments be- 
fore the juries and, probably, by the juries 
in their deliberations. The appellate court’s 
entire three-page discussion of the question 
of damages in its second opinion is of in- 
terest and importance. Among other things, 
it said: 


“*** An infant thirteen months of 
age, without any established earning 
capacity, is awarded for an injury that 
deprives him of the use of his hands a 
sum which at 3% interest, a conservative 
estimate of return, would pay him $4,800 
per year as long as he lives and enable 
him to leave the entire recovery of $160,- 
000 intact at his death. This income 
from interest alone would be, beginning 
with infancy and continuing through 
life, $1,000 per year more than the trial 
judge estimated that the annual earn- 
ings of the child would have been after 
reaching maturity, if he had not been in- 
jured, and $1,800 per year more than he 
estimated the annual loss of earning 
power. The workmen’s compensation 
laws of West Virginia provide maximum 


compensation of $18 per week or $936 
per year for totally disabling injuries of 
this sort. See 1947 Supplement to West 
Virginia Code of 1943, sec. 2531. The 
present worth of an annuity of double 
this amount, based upon 3% interest, 
for a sixty year period is less than $60,- 


000, which is $100,000 less than the ver- 
dict rendered. The present worth of such 
an annuity of $3,000 per year, the loss 
of earning power estimated by the judge, 
would be less than $85,000, or but little 
more than half of the verdict awarded. 
Surely, no such verdict should have been 
allowed to stand. *** 

“The problem of assessing damages in 
a case of this sort is one which must be 
approached with common sense. The lit- 
tle child has been terribly injured; but 
there is nothing from which loss of earn- 
ing capacity can be estimated with any 
degree of accuracy. The jury must do the 
best it can to estimate this, taking into 
account, of course, such matters as aver- 
age earnings. They can consider, also, 
that the child is bright and intelligent 
and with proper education may be able 
to develop high earning capacity in intel- 
lectual pursuits. ***” 

Virginian Railway Co. v. Armentrout, 
166 F. 2d 400, 407. 
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The claim was ultimately settled upon a 
payment of $75,000. 

This child has since had an interesting 
history and has been the subject of three 
feature stories in newspapers published 
near his home. As these newspaper stories 
recount he is making exceptional progress 
in school, already has a set of law books 
and expects to become a lawyer, with the 
possibility of earning much more in this 
profession during his work life expectancy 
than he was envisaged at the time of the 
trial as earning as a coal miner. He enjoys 
life, rides a bicycle and is captain of a base- 
ball team. 

The third case above referred to in- 
volved personal injuries sustained by plain- 
tiff when a new Ford automobile was 
wrecked as the result of the blowout of one 
of its tires. Plaintiff alleged that this blow- 
out was caused by faulty workmanship in 
the assembly of the turnbuckle or adjusting 
sleeve on the left front of the steering rod, 
and that this allowed the turnbuckle to 
move and thus throw the front wheels out 
of proper alignment. In the lower court 
defendant first procured a summary judg- 
ment, which upon appeal was reversed and 
the case was remanded for a trial before a 
jury. Mahone v. Ford Motor Co., 190 F. 2d 
910, 1951. 

On the trial had pursuant to the remand 
a verdict was rendered to the plaintiff for 
$234,330, which was reduced with the con- 
sent of plaintiff to $135,000 upon an in- 
timation by the trial judge that he would 
set the verdict aside unless plaintiff so 
agreed. From a judgment on the verdict as 
thus reduced defendant appealed. 

It appears that at the trial one of the 
jurors had been guilty of misconduct in at- 
tempting, while the trial was in progress, 
to send a message to plaintiff's counsel 
designed to aid him in his conduct of the 
case. This juror’s misconduct was, ol 
course, a material factor in the upper 
court’s setting the verdict aside. Its exces- 
siveness was, however, the chief factor. 

In discussing the question of damages 
the appellate court quoted with approval 
Minneapolis, etc. R. Co. v. Moquin, 283 
U. S. 520, 51 S. Ct. 501, 502, 75 L. Ed. 1243 
(1931), and Brabham v. State of Mississip- 
pt, 96 F. 2d 210, 213 (1938). The court 
further held: 


“What is said in the above cases witli 
regard to the excessiveness of verdicts re- 
sulting from passion and prejudice ap- 
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plies with equal force where such exces- 
siveness results from pity and sympathy, 
as was manifestly the case here, where 
plaintiff had been seriously and _per- 
manently injured and had to come be- 
fore the jury in a wheel chair. Nothing 
else in the record explains the size of the 
verdict, which was more than nine times 
the maximum amount allowed by the 
law of the state for wrongful death, the 
mere interest on which at 3% per annum 
would be approximately $600 per month 
and which under the annuity tables of 
the Virginia Code, section 55-269, would 
provide an annuity for the period of the 
normal life expectancy of plaintiff of 
more than $21,000 per year. There was 
nothing in the record to justify such an 
award; and the trial judge found that 
it would result in ‘improperly enriching 
her (the plaintiff) at the cost of the de- 
fendant’. Under such circumstances, we 
think that there can be no question but 
that the verdict should have been set 
aside and that the action of the judge 
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in refusing to set it aside is subject to re- 
view by this court. See, in addition to 
the two cases last cited, Virginian Ry. 
Co. v. Armentrout, 4 Cir., 166 F. 2d 400, 
408-409, 4 A.L.R. 2d 1064; * * *” 


Ford Motor Co. v. Mahone, 205 F. 2d 
267, 273 (1953). 


What with the excessive verdicts and the 
other problems afflicting their profession, 
some observers have ventured to predict 
that good defense lawyers may presently be 
in short supply.* It is hoped that trial and 
appellate courts may in the future, as did 
the United States Court of Appeals for the 
Fourth Circuit in the cases cited and 
quoted, scrutinize with increasing care jury 
awards in personal injury cases which are 
more than adequate. And as for good de- 
fense trial lawyers, may their tribe increase. 


*“Good Defense Lawyers are Dying Off: New 
Crop Slim”, The National Underwriter, March 5, 
1953. 


The Case Against the Restrictive Theory of Sovereign Immunity 


By MICHAEL BRANDON, 


of the Inner Temple, Barrister-at-Law, Legal Department, 


United Nations Secretariat,* New York City 


HIS article is based upon the present 
writer’s remarks at a Joint Meeting 
held on May 14, 1953, at United Nations 
Headquarters between the Association of 
the Bar of the City of New York and the 
United Nations Lawyers Group on the sub- 
ject of the immunity of the sovereign when 
engaged in commercial enterprises.’ 
_ Those who contend that the traditional 
jurisdictional immunity granted to a state 
in the courts of another state, should not 
extend to cases where so-called non-sov- 
ereign activities are involved, necessarily 
base their arguments on the assumption 
that a distinction can properly be made 
between the sovereign and non-soverign 
activities of a state. The announcement of 


*The views expressed in this article are the per- 
sonal views of the author. 
‘See New York Law Journal, May 12, 1953, p. 1. 


the United States Department of State of 
May 19, 1952, is indeed founded on this 
premise.” Thus it sets forth the Depart- 
ment’s decision to follow the restrictive 
theory of sovereign immunity in all cases 
where a foreign government requests a Sug- 
gestion from the Department with regard 
to its immunity from the jurisdiction of the 
United States courts. This decision was 
reached after the matter had been under 
active consideration for four years, and 
purports te be based on a realistic and mod- 
ern conception of the doctrine of immu- 
nity. It means in effect that the Depart- 
ment of State will, whenever a foreign 
government requests a grant of immunity 
in any particular case, review the circum- 
stances in order to determine whether a 


*Department of State Bulletin, Vol. 26 (June 23, 
1952), p. 984. 
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public act (jure imperit), or a private act 
(jure gestionis) of the state concerned is in- 
volved. If a public act is deemed to be in 
question, the claim of immunity will be 
“recognized and allowed”, but if it be a 
private act, the Department of State will 
merely submit the claim to the court. This 
procedure presupposes that a distinction 
can properly be made between a public 
and private act. However, this assumption 
is not altogether well-founded. 

Thus, upon what basis can jure imperii 
be distinguished from jure gestionis? Does 
the Department of State turn to the nature’ 
or purpose of the transaction concerned, or 
is it guided by independent notions, or 
even by the law of the foreign state con- 
cerned, or is some other criterion adopted?" 
Whatever is taken as the determining fac- 
tor, the task of making the distinction is 
not an easy one. However, it must not be 
forgotten that whatever formula is fol- 
lowed it will only be by reason of an ap- 
plication of a rule of the forum, and that 
the very fact of the inquiry into the na- 
ture of the act or transaction concerned, is 
evidence of the negation of the principle 
par in parem non habet imperium.’ More- 
over, once the Department of State arrives 
at a decision as to whether to recognize the 
claim of immunity, regard must be paid to 
its effect upon the court.’ On this point, 
as a learned authority has written, “all 
that can safely be said is that the courts 
have considered themselves bound by, and 
will accord great respect to, a Suggestion 
of the Executive recognizing and allowing 
a claim of immunity, so long as it is not 
concerned too obviously with questions of 
pure law.’” Thus, where the State Depart- 
ment recognizes and allows a claim, the 


*This was the criterion suggested by Weiss in 
“Competence ou l’incompetence des Tribunaux a 
l’egard des Etats etrangers”, Hague Academy of 
International Law, Recueil des Cours (1923), p. 525. 

‘See, Bishop, “New United States policy limiting 
sovereign immunity”, 47, American Journal of 
International Law (1953), pp. 93-106, at p. 103. 

*‘Lauterpacht, “The problem of Jurisdictional 
Immunities of Foreign States”, 28, British Year 
Book of International Law (1951), pp. 220-272, at 
p. 248. 

“See for a disapproving comment on the State 
Department practice of determining the immunity 
question, Jessup, “Has the Supreme Court abdi- 
cated one of its functions?”, 40 A.J.J.L. (1946), pp. 
168-172. 

"Lyons, “The Conclusiveness of the ‘Suggestion’ 
and Certificate of the American State —: 
24, B.Y.1.L. (1947), pp. 116-147, at p. 146. 
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courts will in every likelihood not deny it, 
and where the suggestion of immunity is 
conveyed to the court only for such action 
as it may consider just and proper in all the 
circumstances, the latter will generally not 
allow the claim but will nevertheless itself 
be faced in practice with the same problem 
of distinguishing on the facts between jure 
imperii and jure gestionis. 

It is usually agreed that another way of 
expressing the meaning of the latter term 
is by the use of the phrase “commercial 
activities.” In this connection thie case of 
Bank of United States v. Planters Bank’ is 
frequently cited as an example of the sup- 
posed facility with which the sovereign and 
non-sovereign (or commercial) activities of 
a state can be distinguished. That case, 
however, was decided in 1824 and it may 
be conceded that at that time it was not 
difficult to make a distinction between the 
activities which only a government might 
fulfill, and those which only a private cit- 
izen could undertake. The situation had 
changed, however, by 1921. In that year 
the well-known case of The Pesaro’ was 
decided by Judge Mack in the Federal 
Court for the Southern District of New 
York, He held that a merchant vessel 
owned, operated, and possessed by the Ital- 
ian Government was not immune from ar- 
rest in an action brought in rem to recover 
damages to cargo carried by the ship. He 
was later overruled by the Supreme Court.’ 
But what is interesting for the present pur- 
poses is that Judge Mack notwithstanding 
his ruling, had the following to say with 
regard to the question of governmental 
activities: 


“The question is not merely whether 
the function in issue is governmental 
or private; it is doubtful whether any 
activity of the state may properly be 
called private. The public service func 
tions of the state today may be as im- 
portant in their bearing and as public 
in their character as the more limited 
functions to which it was the custom of 
the state to confine itself a century ago.”” 


Again the illusion which has been cre- 
ated that a line can be drawn between the 
public and private functions of agencies or 


‘9 Wheat. 904. 
°277 Fed. 473. 


971 U. S. 562 (1926). 
"977 Fed. 473, at p. 482. 
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instrumentalities of governments was neat- 
ly dispelled by Mr. Justice Van Devanter 
in his opinion in Berizzi Bros. Co. v. S. S. 
Pesaro, when it came before the Supreme 
Court, when, in commenting upon the fa- 
mous case of The Schooner Exchange v. 
McFadden,” he said,. inter alia: 


“We think the principles [announced 
in Schooner Exchange v. McFaddon] are 
applicable alike to all ships held and 
used by a government for a public pur- 
pose, and that when, for the purpose of 
advancing the trade of its people or pro- 
viding revenue for its treasury, a gov- 
ernment acquires, mans, and operates 
ships in the carrying trade, they are pub- 
lic ships in the same sense that warships 
are. We know of no international usage 
which regards the maintenance and ad- 
vancement of the economic welfare of a 
people in time of peace as any less a pub- 
lic purpose than the maintenance and 
training of a naval force.”” 


These citations demonstrate the fact that 
at the present time owing to the manifold 
activities of the state it has become impossi- 
ble to distinguish sovereign acts according 
to their public or private nature.” 


Similarly, examples taken not only from 
decisions of American courts but also from 
those of continental European courts sug- 
gest that great difficulty has heen encoun- 
tered in practice in determining under 
modern conditions what is the proper scope 
of state activity. Moreover, the fact that 
widely differing criteria are used by courts 
to make such a determination may be illus- 
trated by two decisions involving Ro- 
mania. Thus, on the one hand an Italian 
court has disallowed a claim of immunity 
in a case concerning the purchase by Ro- 
mania of munitions and supplies for mili- 
tary use on the ground of it being a non- 
sovereign function,” whilst a United 
States federal court has treated the activity 
of Romania in buying shoes for the army 
as the “highest sovereign function”, and 
therefore one to which immunity attached. 


*7 Cranch 116 (1812). 

"271 U. S. 562, at p. 574. 

“Fox, “Competence of Courts in rd to ‘non- 
wvercign’ acts,” 35 A.JuJ-L. (1941), pp. 682-640, at 


p. 
“Statoe di Romania c Trutta, 1926, Monitore dei 
Tribunali 1.228, cited by Bishop, loc. cit., p. 104. 
“Kingdom of Roumania v. Guaranty Trust Co. 
of N. Y., 250 Fed. $41. 
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Numerous other examples could be cited of 
where the courts of different countries, and 
sometimes the courts of the same country, 
have reached opposite conclusions with re- 
gard to the nature of similar governmental 
activities and transactions.” 


Furthermore, it must be remembered 
that the supposed distinction between jure 
imperii and jure gestionis, can have no ap- 
plication to a state where it is not possible 
to say that there are some activities which 
only the government can perform, and 
some activities which only a private citizen 
can perform. Thus, in some states, com- 
mercial activities are carried out by virtue 
of the state’s imperium.” There could be 
no question therefore that any such ac- 
tivity might fall within the scope of jure 
gestionis. This point depends, however, 
on an application of the rule that the law 
of the state claiming immunity is the 
source to which the court of the forum 
must look for guidance. Although the crit- 
icism is made that if this rule is applied, 
the distinction can have no meaning, and 
that there can be no restriction of immu- 
nity in cases where it is intended to restrict 
it,” the Court of Appeal in England in de- 
termining the legal status of the Tass News 
Agency in Krajina v. Tass Agency” held 
that recourse had to be made to Soviet 
law." However, this does not mean that 
the status of a foreign agency under its own 
law is necessarily conclusive of its entitle- 
ment to immunity under the law of the 
forum.” In such matters under English 
law, for example, the certificate of an am- 
bassador is not binding upon an English 
court in the same way as a certificate ema- 
nating from the Secretary of State for For- 
eign Affairs. 


There can be no doubt that in practice 
the application of the restrictive immu- 
nity theory leads to illogical results. The 
perpetuation therefore of a system which 
leads to a multiplication of uncertainties 
arrived at through inconsistent decisions 
of courts cannot be welcomed. The abso- 
lute immunity doctrine, for all its disad- 


“See the examples referred to by Lavterpacht, 


loc. cit., - 223. 

*See Fitzmaurice, “State Immunity from Pro- 
ceedings in Foreign Courts”, 14 B.Y.I.L. (1933), pp. 
101-124, at p- 123. 

oc. 


*Bishop, cit., p. 103. 

(1949) 2 All E.R. 274 

See also, United States Shipping Board case, 
40 T.L.R. 601 

=See Beckett in 44(i) Annuaire de l'Institut de 
Droit International (1952), at p. 89. 
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vantages and injustices to the private liti- 
gant did at least produce certain law. The 
same cannot be said for any system based 
upon the distinction between jure imperii 
and jure gestionis.* 

Yet another argument can be raised 
against this latter system. This concerns the 

uestion of seizure and execution. Despite 
the changed attitude of the Department of 
State in declining to follow for the future 
the absolute immunity doctrine, there is no 
suggestion that there will be any change in 
the existing immunity afforded to foreign 
governments in the matter of seizure and 
execution. This immunity is still adhered 
to by the great majority of states, notwith- 
standing occasional examples to the con- 
trary. However, undoubtedly, if the re- 
strictive immunity theory is to have any 
value, a judgment which is rendered with 
regard to an act jure gestionis must be ca- 
pable of being enforced. With the clear 
weight of authority of the courts of the 
United States," the United Kingdom, and 
continental Europe against seizure of any 
kind, the practical effect of securing such 
a judgment will in the vast majority of 
cases be nil. Nor is the answer that re- 
course can be had through diplomatic 
channels. In reality any doctrine which de- 
parts from that of absolute immunity can 
only be effective if judgment can be satis- 
fied. Thus a sovereign state does not cease 
to be a sovereign state merely because it 
performs acts which a private citizen might 
also perform. Furthermore, even if execu- 
tion be permitted under the law of country 
in theory, it is not possible against a re- 
sisting government in practice. 

Those who favour the restrictive immu- 
nity theory also put forward the argument 
that the development by which govern- 
ments have come to allow themselves to a 
considerable extent to be sued in their own 
courts, is carried to its logical conclusion 
by permitting foreign governments to be 
sued with respect to acts jure gestionis. 
This argument, however, is confused in the 
sense that it would be more logical and 
more practicable to assimilate the jurisdic- 
tional immunities of foreign states in the 


*See the recent decisions in two cases, both called 
“Koster v. Banco Minero de Bolivia, New York Law 
Journal, 13 April 1953, and 12 May 1953. In one 
the Department of State recognized and allowed 
the claim of immunity, in the other it merely sub- 
mitted the claim to the court. 

“Dexter & Carpenter v. Kunglig Jarnvagsstyrel- 
sen, 43 F, (2d) 705. 
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courts of other states, to those enjoyed by 
such states in their own courts. There is 
authority for the view that such assimila- 
tion would not disregard any “clear or 
binding principle of international law.” 
If it be maintained that the doctrine of 
absolute immunity should cease to find a 
place in the international law of 1953, it 
is certainly far wiser to proceed with an 
assimilation of immunities as referred to 
above, rather than go half way and rely 
on the unworkable theory of restrictive 
immunity. It is true at the same time that 
both alternatives lead to the same result 
in some cases, such as acts which are jure 
imperii when performed by a foreign gov- 
ernment, and yet not subject to the juris. 
diction of the domestic courts when per- 
formed by the home government. 


On the other hand, it is not clear in so 
far as English law is concerned, as to 
whether the absolute immunity theory 
would be discarded if a case involving an 
agency or instrumentality of a foreign gov- 
ernment, engaged in a form of commercial 
enterprise, came before the House of 
Lords today. Quite apart from the matter 
of what should be the law, the decision in 
the Porto Alexandre™ in 1920 by the Court 
of Appeal where a ship owned and op- 
erated by the Portuguese Government sole- 
ly for the purposes of ordinary commerce 
was held immune from arrest, has not been 
overruled. It may be conceded that in the 
Cristina” case, three of the Lord Justices 
showed somewhat strong disinclination to 
follow the Porto Alexandre, but since the 
case concerned the immunity of a foreign 
public ship not engaged in state trading, 
their remarks were obiter dicta. These 
reservations to the absolute immunity doc- 
trine were referred to in an Opinion of the 
Privy Council in 1952 in Sultan of Johore 
v. Abubakar* in connection with the 
proposition that there does not exist “any 
abslute rule that a foreign independent sov- 
ereign cannot be impleaded in our [the 
English] courts in any circumstances.” 
(Italics added.) 


At the same time, the decision of the 
Court of Appeal in the Tass Agency” case 
in 1949 shows that the principle of abso- 
lute immunity is still applied. In this case 


*Lauterpacht, loc. cit., p. 239. 
* (1920) p. 30. 

(1938) 1 All E.R. 719. 
*(1952) 1 All E.R. 1268. 

” (1949) 2 All E.R. 274. 
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the court set aside a writ of libel against 
the agency on the ground that from the 
evidence of the certificate provided by the 
Soviet Ambassador in London, it was a de- 
partment of the Soviet State. The Court 
thus held that the legal status of the agency 
had to be determined by Soviet law. The 
plaintiff pleaded that Tass being a sepa- 
rate legal entity from the Soviet state, 
could not therefore enjoy state immunity. 
The Court disposed of this argument by 
holding that Tass was not a separate legal 
entity, and that therefore no waiver of im- 
munity had occurred by reason of its ac- 
tivities, but that even if it were such a sep- 
arate legal entity it would not thereby lose 
its immunity. 


The importance of this case, however, 
went beyond its actual decision, as it led to 
letters to THE TIMES, to questions in 
Parliament, and then to the appointment 
by the Government of an _ Interdepart- 
mental Committee on State Immunities. 
This Committee was required to consider 
whether the law or practice of the United 
Kingdom afforded to Governments, and 
other state organs of foreign states a wider 
immunity than was desirable or was strict- 
ly required by the principles of public in- 
ternational law in regard to property (in- 
cluding ships), transactions, or any other 
act capable of creating legal liabilities. An 
interim report, which was not published in 
view of its nature, was submitted at the be- 
ginning of 1952. Subsequently it was an- 
nounced in the House of Commons on 13 
February 1953 by the Parliamentary Under- 
Secretary for Foreign Affairs that the com- 
mittee had found such great divergencies 
in state practice as to make it difficult to 
establish the exact position under inter- 
national law. In view of the differing opin- 
ions among members of the Committee as 
to what principles it would be best to fol- 
low, the Committee was unable to reach 
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any final conclusions or make any final 
recommendations.” 

Although the results of the work of this 
Committee do not contain a particularly 
happy augury for the future, nevertheless, 
in conclusion, it is submitted that, if it be 
agreed that continued adhesion to the ab- 
solute immunity doctrine leads only to 
considerable injustice and hardship to the 
private litigant and is outmoded in a time 
when States carry on great commercial and 
economic undertakings, that nevertheless 
the restrictive theory of immunity is not 
the best alternative. It is not within the 
strict scope of this article to put forward 
suggestions regarding methods for resolving 
the difficulties relating to this subject, 
however, one answer to the problem lies in 
the direction of either bilateral“ or mul- 
tilateral agreements which would regulate 
more satisfactorily the immunities which 
each State would claim in the courts of 
others.~ The limited effect of the Brussels 
Convention of 10 April 1926 relating to 
merchant vessels could be carried much 
further. Moreover, the topic of the “juris- 
dictional immunities of States and their 
property’™ has already been provisionally 
selected for codification by the Interna- 
tional Law Commission of the United Na- 
tions. As a learned member of the Com- 
mission has written: “A detailed study and 
discussion by that body may provide a 
much needed clarification of the subject 
by reference to the practice of governments 
and courts.” 


215 The Law Times (1953) 105. 

"See Article 24, par. 6. of the Treaty of Friend- 
ship, Commerce and Navigation between the 
United States and Italy, signed on 2 February 1948, 
United Nations Treaty Series, Vol. 79, p. 171, at 

. 210. 

. “See Resolution on this subject adopted by Inter- 
national Law Association, at its Lucerne Confer- 
ence in 1952. 

*U.N. Doc. A/925, p. 3. 

“Lauterpacht, loc. cit., p. 248. 
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THE CONSITUTION AND THE SUPREME CouRT 
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Vice President and General Counsel 
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She inspired leadership of our fore- 
fathers put together age old princi- 
ples to form a Constitutional Government 
for free men, such as the world had never 
known. The built in checks and balances 
established in and between our Executive, 
Legislative and Judicial Branches is one of 
our great heritages. Every lawyer has an 
abiding faith in our triune form of govern- 
ment and is jealous of its preservation. 
Every lawyer worthy of the great traditions 
of his office has a deep affection for the Su- 
preme Court of the United States and is 
gravely concerned with what happens, not 
only to that august Tribunal but to our 
entire judicial system. It is with this in 
mind that attention is brought to a pro- 
posed amendment to the Constitution of 
the United States which would affect the 
personnel and jurisdiction of the Court. It 
arose from the attempt to pack the Su- 
preme Court and, among other things, 
would fix permanently the number of jus- 
tices. The proposed amendment has for 
its purpose the preservation of the effici- 
ency and independence of the Court. The 
Supreme Court is not now constituted in 
the manner in which most people of the 
country believe it to be. 

This proposed Amendment is now be- 
fore Congress in a Joint Resolution of the 
Senate and House of Representatives.’ 
While it has been in the making for several 
years and has been debated and approved 
by the American Bar Association* and by 
several prominent local Bar Associations,’ 
the proposed Amendment is not generally 
known. Most lawyers who have given the 
subject thoughtful consideration favor the 
proposed Amendment. The matters in- 
volved are not political but are fundament- 
al. I feel confident that bar associations 
everywhere will support it when it has 
been properly presented. 

The first official hearing upon the pro- 
posed Amendment was held in Washington 


1§. J. Res. 44 (and H. J. Res. 194) appended. 

*Proceedings A.B.A. House of Delegates, Feb. 28, 
1950 and Sept. 20, 1950. 

*Report of Committee on Proposed Amendments 
to the Federal Constitution to New York State Bar 
Association, Dec. 22, 1949. 


on January 29, 1954 before the Sub-com- 


‘mittee on the Constitution of the Senate 


Judiciary Committee. This hearing was 
given publicity by the press and it is ex- 
pected that from here on the proposed 
Amendment will be more and more before 
the public. It is expected that before long 
the proposed Amendment will be weighed 
by the full Judiciary Committees of the 
Senate and House. Lawyers will debate its 
merits. Therefore, it is timely that the In- 
ternational Association of Insurance Coun- 
sel bring it to the attention of the readers 
of its Journal. 

There is nothing presently immutable 
about the number of Justices who con- 
stitute the United States Supreme Court. 
By legislation, Congress may fix the num- 
ber of Justices at 15 or even 21, should it 
ever see fit to do so. Presently the Court 
consists of a Chief Justice and eight As- 
sociate Justices. The number of Associate 
Justices has in the past been changed a 
number of times. “From its number of five 
in the original Judiciary Act of 1789, it 
had been increased to six in 1807, to eight 
in 1837 and to nine in 1863. An Act of 
1866 would have reduced the Associate 
Justices to Six but before sufficient vacan- 
cies had occurred thus to reduce the Court, 
the Act of 1869 was passed, which recon- 
stituted the Court with a Chief Justice and 
eight Associate Justices, as it remains at 
present.”* No doubt, a variety of considera- 
tions, political and otherwise, prompted 
the Congress from time to time to alter the 
number of Justices constituting the Court. 
The expansion of our western frontier and 
the establishment of new circuits resulting 
in an increased volume of litigation com- 
ing before the Court were contributing 
factors. Historians tell us that political 
considerations arising out of the emotional 
issue of slavery had their effect. The desire 
to influence the Court’s position with re- 
spect to slavery and the collateral questions 
flowing therefrom probably induced some 
in government to seek changes in the num- 


‘Encyclopedia Britannica, Vol. 21, P. 587. 
*The Supreme Court in the United States—War- 
ren. 
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ber of Justices.” The 1866 Act was enacted 
to prevent President Andrew Johnson from 
having the opportunity to make appoint- 
ments as vacancies might occur and there- 
by perpetuate his ideas on reconstruction 
in Supreme Court decisions. With Johnson 
out of office the Court was again increased 
to a Chief Justice and eight Associate 
Justices, as it remains at present. 

The omission of the Constitution to fix 
the number of Justices of the Supreme 
Court has been characterized as “a weak 
point, a joint in the Court’s armor through 
which a weapon might some day pene- 
trate.” We are told that this constitutional 
omission is impressive because the inten- 
tion to secure the independence of the 
judiciary was clearly expressed in the Con- 
stitution by the provisions that the Presi- 
dent was not permitted to remove Justices, 
nor Congress to diminish their salaries. 

In any period of unrest and of conflict- 
ing political, economic and social ideas, the 
law and the courts that administer it are 
peculiarly the target of attacks by enemies 
both within and without the country.’ It 
is easy to find loopholes in the Constitu- 
tion through which other hostile attacks 
could be made without violating the letter 
of the Constitution. 


We are all familiar with the attempt in 
1936-1937 to “pack” the Court. The bar 
of the country was shocked into vigorous 
action by this attack upon the Supreme 
Court at the point where James Bryce 
thought that it was vulnerable. Although 
sixteen years have elapsed since the New 
Deal court packing plan was suppressed, 
the memory of this hard fought battle is 
fresh in the minds of lawyers and there is 
always danger that sooner or later similar 
attacks from without may be made upon 
our Supreme Court. We, as lawyers, can 
take justifiable pride in the fact that great 
lawyers had a major part in establishing 
this triune Government and that lawyers 
have closely watched over its developments. 
At times we may have seemed indifferent 
or to lack in providing needed leadership 
for which our profession is so qualified, but 
worthy lawyers have never failed to stand 
shoulder to shoulder as a formidable phal- 
anx when serious attacks have been made 
upon our Government or any one of its 
three great divisions. 

It is disturbing to contemplate the thin 

‘The American Commonwealth—James Bryce. 

‘Hon. Arthur T. Vanderbilt—Minimum Standards 
of Judicial Administration. 
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margin by which the most recent major 
assault upon our Supreme Court was 
repelled. The 1936-1937 Court packing 
plan, disguised as a plan to replace the 
“Nine Old Men,” was defeated largely be- 
cause it became evident during the bitter 
controversy that the normal processes of 
time soon would accomplish the desired re- 
sult through deaths and retirements. This 
proved to be the case. 

No political controversy now exists 
among the Executive, Legislative and Judi- 
cial branches of our Government which 
could cause this proposed Amendment to 
be the subject of political party passions. 
It is approved by both prominent Republi- 
cans and Democrats. Those who have 
studied the proposals believe that basically 
they are non-controversial. Some slight re- 
visions are expected in the language of the 
Joint Resolution as originally introduced. 
The protection of the jurisdiction of the 
Supreme Court is of vital concern and if 
this proposed Amendment is worthy of 
adoption there would seem to be no reason 
to delay it until the subject again becomes 
one of peculiar urgency. 

Senator John Marshall Butler of Mary- 
land introduced the proposed Amendment 
into the Senate on February 16, 1953 and 
in his introductory speech made a state- 
ment which may well become an American 
classic when he said: “Wherever Courts 
suffer invasion of their independence, law 
ends.” 

The judiciary must, at all times, be free 
from executive or legislative control. This 
proposed Amendment seeks to protect an 
independent judiciary from the executive 
and legislative branches of our Federal 
Government, which sometime again may 
endeavor to penetrate the Constitutional 
loopholes which expose the Court to pos- 
sible interference and undue restraints. 
This Joint Resolution is designed to plug 
three Constitutional loopholes and, in ad- 
dition, would provide for an age limit for 
Justices in active service. 

The proposed Amendment would affect 
the Supreme Court in these four ways: (1) 
It would fix the number of Justices at nine. 
(2) It would make their retirement com- 
pulsory at age seventy-five with full emolu- 
ments of office. (3) It would render the 
Justices ineligible to become President or 
Vice President within five years after leav- 
ing the Bench. (4) In cases arising under 
the Constitution, it would remove from the 
Congress its present power to impair the 
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appellate jurisdiction of the Supreme 
Court. 

The suggested Amendment has the clari- 
ty and simplicity that is found in the origi- 
nal phraseology of the Constitution. It is 
confined to the governmental framework to 
which the Constitution is and should be 
so largely devoted. 


Compulsory Retirement for Age 


Before we consider the three loopholes 
we will treat of the fourth element which is 
the age limitation. It is true that some 
most distinguished work in the Supreme 
Court has been done by Justices over 
seventy five years of age whose faculties 
were unimpaired and whose wisdom had 
been enriched by long experience. There 
have been instances where adverse criticism 
justly has been brought upon the Court by 
aging Justices. One of our outstanding 
authorities on standards of judicial ad- 
ministration is firmly convinced that the 
age limit of judges generally should be 
seventy. The view has been expressed by 
many authorities, including former Justices 
themselves who had passed the age of 
seventy five years, that it would be well to 
require Justices to retire upon attaining 
that age. This, of course, would remove 
the chief ground of criticism of the Court 
urged in the 1936-1937 campaign against 
the “Nine Old Men.” 

A fixed retirement age, seventy five as 
here planned, would give each administra- 
tion greater opportunity to add new Jus- 
tices to the Court. There are responsible 
voices in both major parties who believe 
that it is a bad thing for an administration 
to run so long as Franklin D. Roosevelt’s 
did, before a single opportunity arose to 
name a Justice to the Supreme Court. 

In the long run the advantages to be 
gained from compulsory retirement will 
outweigh the advantages to be gained from 
keeping the few older men who retain their 
physical and mental vigor. It is not pos- 
sible to have compulsory retirement apply 
only to those who should retire. Any re- 
tirement provision must apply automatical- 
ly to all Justices alike and it has been the 
concensus of those who have considered the 
subject that seventy five is an appropriate 
age. 

Fix the Number of Justices 


Now as to the so-called loopholes, the 
first of these is the possibility of packing 
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the Court as was attempted during 1936. 
1937. The close fight on the plan to en. 
large the Court made it abundantly clear 
that without an amendment to the Con. 
stitution, such as is here proposed, a Presi- 
dent, failing to obtain Supreme Court 
decisions to effectuate his policies, could 
with Congressional cooperation bring 
about a complete reversal of the legal, 
social and economic philosophy of the 
Court. As we have seen, the Court has 
been reduced or enlarged several times in 
history when the change was motivated by 
social and political considerations. 

The number to sit upon the Supreme 
Court can be debated but experience has 
demonstrated to those best qualified to ex- 
press an opinion that nine, including a 
Chief Justice and eight Associates, is the 
most satisfactory number. Fewer might ren- 
der the work too burdensome and make 
the Court less representative of diverse 
interests and backgrounds. More than nine 
would seem to make the functioning of the 
Court less efficient. The larger the num. 
ber the more difficult it becomes to 
promptly arrive at a concensus of opinion. 


“You will remember the great letter that 
Chief Justice Hughes wrote to the Con- 
gress in 1937, when the plan to increase 
the personnel of the Court was under con- 
sideration. He said justly then, as I think, 
that a court of nine is as large a court as is 
manageable. The Court could do its work, 
except for writing of the opinions, a good 
deal better if it were five rather than nine. 
Every man who is added to the Court adds 
another voice in council, and the most 
difficult work of the Court, as you may 
well have imagined, is that that is done 
around the council table; and if you make 
the Court a convention instead of a small 
body of experts, you will simply confuse 
council. It will confuse council within the 
Court, and will cloud the work of the 
Court and deteriorate and degenerate It. 
I have not any doubt about that. 


“The remedy for the weight of work that 
is placed on the Court is to increase the 
discretionary jurisdiction and not to In 
crease the personnel of the Court.” 

“It seems clear beyond the need of argu: 
ment that only those who believe that ex- 
ecutive and legislative power should not be 
hampered by any judicial restraint can be 
opposed to a specific constitutional limita 


‘Justice Owen J. Roberts, A.B.A. Journal, Janv- 
ary, 1949. 
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tion on the number of Justices of the Su- 
preme Court.’” 


Preclude Political Ambitions 


What may be referred to as a second 
loophole which this proposed Constitu- 
tional Amendment would close is the 
present position of Justices of the Supreme 
Court with respect to other offices. Section 
5 of the Joint Resolution provides that no 
person who hereafter shall become Chief 
Justice of the United States or Associate 
Justice of the Supreme Court, shall be 
eligible to serve as President or Vice Presi- 
dent of the United States until five years 
have passed after the termination of his 
service as Chief Justice of the United States 
or as an Associate Justice of the Supreme 
Court, unless the termination of his ser- 
vice as a member of the Supreme Court 
occurred before the ratification of the 
Amendment proposed. The proposed 
Amendment is limited to the offices of 
President and Vice President on the as- 
sumption that no other office would hold 
political attractions so tempting to Justices 
of the Supreme Court. It has been argued, 
however, that this provision should be 
broadened. 

It has long been the view of many that 
when accepting a place on the Supreme 
Court a man should forego any political 
ambitions. As was said by the New York 
State Bar Association Committee on Pro- 
posed Amendments to the Federal Con- 
stitution, not only should his judicial de- 
cisions actually be free from the pressure of 
political ambition, but there should be no 
room for public suspicion that political 
considerations have affected his judgment. 
This provision would remove political 
temptation from the Justices and at the 
same time would remove any suspicion that 
their Judicial deliberations were colored by 
political aspirations. Is it not fair to say 
that once a person has accepted the respons- 
ibility of the judiciary, and more especially 
of our highest Court, he should be entirely 
devotec in this capacity without the slight- 
est thought that some day he might lay 
aside his judicial robe to assume a dif- 
ferent political or governmental role? Such 
an amendment as the one proposed would 
protect the Justices from any suspicion or 
accusation that they might be seeking 
political or public favor. 

The best known instance of a member 


‘Leonard D. Adkins before Sub-committee of 
Senate Judiciary Committee, January 29, 1954. 
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of the Supreme Court becoming involved 
in partisan politics was that of the late 
Chief Justice Charles Evans Hughes. After 
his appointment to the Court in 1910, an 
effort was made to draft him as a Presi- 
dential candidate in 1912. He absolutely 
refused to allow his name to be used in the 
campaign and said he would not accept the 
nomination if it were offered to him. At 
that time Justice Hughes said: “The high- 
est service that I can render in this diffi- 
cult situation is to do all in my power to 
have it firmly established that a Justice of 
the Supreme Court is not available for 
political candidacy. The Supreme Court 
must be kept out of politics.” 

Nevertheless, four years later when Jus- 
tice Hughes was nominated at the Republi- 
can Convention, he was persuaded to ac- 
cept the nomination, resigned his post on 
the Bench and entered the political cam- 
paign for the Presidency. 

There are those who believe that Charles 
Evans Hughes was right in 1912 and wrong 
in 1916. It has been said that in later years 
Chief Justice Hughes expressed regret that 
he had not been precluded by law from 
leaving the Court to run for the Presi- 
dency.” 

“It is a fact, as 1 think you know, that 
every justice who has ever sat on that Court 
who was bitten by political ambition and 
has actively promoted his own candidacy 
for office has hurt his own career as a judge 
and has hurt the Court. Instances run 
pretty far back in the history of the 
Court.” 

Judges are supposed to be entirely in- 
dependent. This was recognized by the 
founding fathers when the tenure of office 
was made dependent upon good behavior 
and when they provided that salaries of 
Judges could not be reduced during their 
terms of office. This independence should 
not be tarnished by the possibility of politi- 
cal advancement. Judges, in writing their 
opinions, should at all times be free of any 
suspicion that they are consciously or un- 
consciously slanting their work in the 
direction of any pressure group or political 


party. 
Appellate Jurisdiction 
The third loophole which the proposed 


Amendment would correct is perhaps the 
most important. Its purpose is to protect 


"Speech of Senator John Marshall Butler in the 
Senate, February 16, 1953. 
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the appellate jurisdiction of the Supreme 
Court in constitutional cases against im- 
pairment by action of the legislative 
branch. The appellate jurisdiction of the 
Supreme Court depends upon legislation; 
that is the original Judiciary Act passed in 
the first session of Congress and the amend- 
ments that have since been made. Congress 
sets forth in what cases the Supreme Court 
can entertain an appeal. It is strange how 
little this basic law is understood by our 
people, including many lawyers. 

The Constitution now provides" that in 
all cases except those affecting ambass- 
adors, ministers and consuls and those in 
which a state is a party (in which cases 
the Supreme Court has original jurisdic- 
tion), the Supreme Court shall have ap- 
pellate jurisdiction, both as to law and 
fact ‘‘with such exceptions, and under such 
regulations as the Congress shall make.” 
The Amendment under consideration pro- 
vides that in all cases arising under the 
Constitution the Supreme Court shall have 
appellate jurisdiction, both as to law and 
fact and that as to other cases the appellate 
jurisdiction shall be subject to Congres- 
sional limitation. If the proposed Amend- 
ment is adopted, Congress could no longer 
limit the Supreme Court’s appellate juris- 
diction over cases arising under the Consti- 
tution, whether those cases come from the 
lower Federal courts or from the state 
courts. 

Congress has exercised its power to limit 
the jurisdiction of the Supreme Court in 
constitutional cases in at least one very im- 
portant case.” It arose in the midst of po- 
litical passion that followed the Civil War. 
In 1867 Congress had amended the Judici- 
ary Act so as to give the Federal courts 
power to grant writs of habeas corpus in all 
cases where any person might be restrained 
of liberty in violation of the Constitution 
or of any law of the United States. The 
amendment expressly provided that an ap- 
peal might be taken to the Supreme Court 
of the United States in habeas corpus cases. 

After the amendment, one McCardle, a 
newspaper editor in Mississippi, was taken 
into custody by the military authorities for 
trial before a military commission on 
charges of publication of articles in his 
newspaper which were alleged to be incen- 
diary and libelous. McCardle petitioned 
for a writ of habeas corpus. The petition 
was denied by the lower Federal courts 


4U. S. Constitution, Article III, Section 2. 
*Ex Parte McCardle, 7 Wallace 506, (1868). 
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and McCardle appealed to the Supreme 
Court. The case was argued before the 
Supreme Court in March, 1868, and was 
taken under advisement. While the case 
was under consideration by the Court, Con- 
gress, in March, 1868, passed a further 
amendment to the Judiciary Act which ex- 
pressly eliminated the right of appeal to 
the Supreme Court in habeas corpus cases, 
whether such appeals were taken before or 
after the amendment. The amending act 
was passed over the President's veto. It 
seems obvious that the amendment was 
designed to deal solely with the McCardle 
situation. Presumably, Congress feared a 
reversal by the Supreme Court and desired 
to be sure that McCardle would be left to 
the military authorities in accordance with 
the decisions of the lower courts. 


Argument was then had in the Supreme 
Court on the effect of the amendment to 
the Judiciary Act, it being strongly urged 
that the amendment could not affect the 
Court’s jurisdiction over a case already 
argued and awaiting decision. The Court, 
acting upon the doctrine of the separation 
of powers, held that Congress had right 
under the Constitution to determine the 
extent of the Supreme Court’s appellate 
jurisdiction and that, jurisdiction over 
habeas corpus cases having been taken 
away from the Supreme Court, it could not 
hand down a decision on such an appeal 
after the passage of the amendment, even 
though the case had been briefed and 
argued prior to the passage of the Act re- 
stricting the Court’s jurisdiction. 


The power of Congress exercised in the 
McCardle case constitutes an ever present 
threat to the independence of the judiciary. 
If Congress could take away jurisdiction 
over the specific type of case represented 
by the McCardle case, it could, of course, 
take away all appellate jurisdiction in con- 
stitutional questions, so that the state courts 
and the lower Federal courts could decide 
constitutional questions without appeal to 
the Supreme Court. It is difficult to think 
that constitutional rights might be dif- 
ferently interpreted in each state, in ac 
cordance with the views of the courts of 
the several states, yet that is not beyond the 
realm of possibility. It was the matter ol 
states rights which caused the appellate 
jurisdiction of the Supreme Court to have 
been pretty thoroughly neglected at the 
Constitutional Convention. Or so it seems 
from records of our early history. Ap 
parently the subject of appellate jurisdic: 
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tion was soft pedaled in order not to stir 
up further states rights issues. 

When the proposed constitutional 
Amendment now embodied in Section 3 of 
§. J. Res. 44 was considered by the Ameri- 
can Bar Association at several annual meet- 
ings, Opposition was expressed to it ap- 
parently on the theory that sleeping dogs 
should not be disturbed.” It was argued 
that since Congress had only once in all 
our history taken advantage of its power to 
restrict the Court’s jurisdiction it was un- 
likely that it would do so again and it was 
said to be unwise to bring the question up 
for public discussion. Those arguments 
did not prevail in the end, although they 
did postpone approval of that particular 
provision of the proposed amendment for 
some years after the other proposals had 
been approved. When, however, at the 
Washington meeting in 1950, former Jus- 
tice Roberts appeared before the House of 
Delegates of the American Bar Association 
and stated clearly and strongly his reasons 
for support of the proposed Amendment, 
it was approved by a substantial vote and 
that approval was reaffirmed at the Boston 
meeting in 1953. 

“It is the existence of a power to curtail 
the protection given by the appellate juris- 
diction of the Supreme Court in constitu- 
tional questions that is dangerous, irrespec- 
tive of the frequency with which that 
power has been exercised. Of course, if one 
believes that Congress should have the 
power, the proposed Amendment is not 
desirable. If, however, one believes that the 
Constitution should constitute a check on 
Congressional power and State power and 
that the Supreme Court should have the 
power and duty of interpreting the Con- 
stitution, there does not seem to be any 
intelligent reason for not making sure by 
constitutional amendment that that pro- 
tection will continue to exist. It is not 
material that the Congress is not likely to 
exercise the power.” 

We have seen briefly stated here what 
the dangers are. It would seem to be just 
good insurance to act in time of peace in 
anticipation of possible future trouble. 
There are some who object to ever touch- 
ing the Constitution on any ground. What 
can be wrong with putting into our Con- 
sutution what most of the people of our 


“Frank W. Grinnell, 35 A.B.A.J. 648. 

“Leonard D. Adkins, Statement to Sub-committee 
on Constitution of Senate Judiciary Committee, 
January 29, 1954. 
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country have thought to be there all the 
time? Why should we not make the Su- 
preme Court as secure from attack as our 
Founding Fathers apparently expected it 
to be in our triune Government? 


83d CONGRESS 
Ist Session 
S. J. Res. 44 


IN THE SENATE OF THE UNITED STATES 
February 16, 1953 
Mr. Butler of Maryland introduced the 
following joint resolution; which was read 
twice and referred to the Committee on 
the Judiciary. 


Joint RESOLUTION 


Proposing an amendment to the Consti- 
tution of the United States relating to the 
composition and jurisdiction of the Su- 
preme Court. 

Resolved by the Senate and House of 
Representatives of the Uniied States of 
America in Congress assembled (two-thirds 
of each House concurring therein), That 
the following article is hereby proposed as 
an amendment to the Constitution of the 
United States, which shall be valid to all 
intents and purposes as part of the Con- 
stitution when ratified by the legislatures 
of three-fourths of the several States: 


“ARTICLE— 

“SECTION 1. The Supreme Court of 
the United States shall be composed of 
a Chief Justice of the United States and 
eight Associate Justices of the Supreme 
Court in regular active service. 

“SEC. 2. The Chief Justice of the 
United States and each Associate Justice 
of the Supreme Court shail cease to ren- 
der regular active service as a member of 
the Supreme Court upon attaining the 
age of seventy-five years, but shall con- 
tinue to receive all of the emoluments of 
his office, 

“SEC. 3. In all cases affecting ambas- 
sadors, other public ministers and con- 
suls, and those in which a State shall be 
party, the Supreme Court shall have 
original jurisdiction. In all cases arising 
under this Constitution the Supreme 
Court shall have appellate jurisdiction, 
both as to law and fact. In all other 
cases mentioned in the first paragraph 
of section 2 of article III of this Consti- 
tution the Supreme Court shall have ap- 
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pellate jurisdiction, both as to law and 
fact, with such exceptions, and under 
such regulations, as the Congress shall 
make. 

“SEC. 4. The second paragraph of sec- 
tion 2 of article III of this Constitution 
is hereby repealed. 

“SEC. 5. No person shall be eligible to 
serve as President or Vice President of 
the United States until five years have 
passed after the termination of his ser- 
vice as Chief Justice of the United States 
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or as an Associate Justice of the Supreme 
Court unless the termination of his ser- 
vice as a member of the Supreme Court 
occurred before the ratification of this 
article. 

“SEC. 6. This article shall be inopera- 
tive unless it shall have been ratified as 
an amendment to the Constitution by 
the legistlatures of three-fourths of the 
several States within seven years from 
date of its submission to the States by 
the Congress.” 


What Defense Counsel Should Know About the Functions of a 
Casualty Insurance Company 


C. A. DesCuamps, Claims Counsel 


Fireman’s Fund Group 


San Francisco, California 


Ms. lawyers who have represented 
their insurance company clients for 
several decades have never had the oppor- 
tunity to visit the Home Office or to learn 
much of the detail of the internal opera- 
tions of a casualty insurance company and 
particularly of its claim department. In 
the hope that a brief description of the 
management and operation of a nation- 
wide claims organization will explain some 
of the seemingly arbitrary requirements of 
the company this article is written. Com- 
plete understanding between defense at- 
torneys and company claims men of all 
echelons will without doubt result in 
closer relations, greater cooperation and 
improved results. 


Nation-wide Claims Organization 


The typical casualty insurance company 
maintains a centralized Home Office or- 
ganization that lays down and administers 
the over-all policy of the company as re- 
spects the handling of all claims. Through 
letters of instruction, bulletins, a Manual 
of Procedure, or other standing operating 
procedure, it keeps branch and service 
offices informed as to improvements in 
method and basic changes in coverages. In 
addition, it generally exercises supervision 
over catastrophes and other serious type 


losses. ‘Typically, the Home Office staff 
is headed by an officer in charge of claims 
who has under his jurisdiction, supervisors 
or superintendents of the several divisions 
(General Liability, Automobile Liability, 
Material Damage, Bonds—Burglary) who 
in turn supervise the work of Home Office 
examiners. The examiners in turn are as- 
signed to specific geographic regions. 
Their functions are to study and evaluate 
investigation reports, pass on questions of 
coverage and in general supervise the in- 
vestigation and settlement or preparation 
for trial of claims coming under their sup- 
ervision. Some large companies have de- 
centralized their Home Office operations 
to Regional or Departmental offices which 
have general operational jurisdiction over 
the Branch and Field offices. 

Branch offices established in the major 
cities are largely autonomous exercising 
general jurisdiction over the assigned ter- 
ritory and having wide authority within 
the limits laid down by the Home Office. 
Supervisors or examiners in the branch 
offices direct the work of Claims Repre- 
sentatives in the field and also of the inde- 
pendent adjusters selected by the branch 
or Home Office for the handling of claims 
on a fee basis. In some territories defense 
counsel perform the functions of salaried 
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or independent adjusters. While there is 
argument on both sides, the reason given 
for less widespread use of defense counsel 
in the performance of the investigative 
function is that of increased expense. 
Companies have found that if the trial 
counsel does the leg work himself the cost 
is prohibitive and that if the work is dele- 
gated to a law clerk or a recent law grad- 
uate, even under the close supervision of 
the trial counsel himself, it generally leaves 
much to be desired. Most claims depart- 
ments feel that the function of trial coun- 
sel is to defend law suits and the function 
of claims departments and independent 
adjusters to investigate and prepare cases 
for trial, if they are not sooner settled. 
Fewer than one per cent of all liability 
cases are tried to a verdict, but there will 
always be some cases that must be litigated. 


Regardless of the organizational setup, 
all claim executives recognize the absolute 
need for supervision of claim handling. 
Even where this is decentralized, there 
must be executive supervision from the 
Home Office. Whether or not claim files 
are maintained in the Home Office claims 
department, it is always advisable for 
Home Office claim executives or Home 
Office examiners to visit regional or 
hanch claim offices at frequent intervals 
to examine the claim operation either by 
spot check or by close discussion with the 
men in the field who are actually doing 
the work. It is only in this way that Home 
Office avoids an ivory tower attitude, and 
keeps in touch with the ever changing con- 
ditions on the firing line. It is through 
this contact, also, that the Home Office 
keeps informed as to the quality of its legal 
representation throughout the territory of 
its operations. Then too, through attend- 
ance at and participation in such activities 
as the Insurance Section of the American 
Bar Association, the International Associa- 
tion of Insurance Counsel, Federation of 
Insurance Counsel and other similar 
groups, Home Office personnel are able to 
feel the pulse at the operating level. 


This is not to say that all casualty com- 
panies maintain a close centralized control 
over their operations. There are, however, 
certain functions that are the responsibility 
of the Home Office staff regardless of 
whether they are delegated to regional or 
branch offices or held under close rein by 


Home Office executives. Some of these 
are: maintenance of a healthy claims 
policy; good public relations; maintenance 
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of adequate loss reserves; maintenance of 
an adequate and well-trained staff; keep- 
ing the suit ratio in line; etc. 

Leadership in the insurance business 
like any other business is reflected down- 
ward and if the Home Office demonstrates 
aggressiveness, imagination, boldness and 
intelligence, the offices under its supervi- 
sion will be alert, active and intelligently 
staffed. 


Investigation and Reporting 


Conditions over which the insurance 
industry has no control have led most com- 
panies to the conclusion that the success- 
ful claims department is that one which 
disposes of its cases promptly and on the 
merits. Companies, therefore, insist that 
losses be reported promptly by the insureds 
and their agents, that investigations be 
made immediately and completed within 
thirty days of assignment whenever pos- 
sible. This requirement is equally appli- 
cable to independent adjusters and defense 
counsel (where used for investigations) as 
well as to the companies’ salaried staff. 
Failure in this regard results in a “log- 
jam” of litigation which in turn causes 
an inordinate pile-up of loss reserves, im- 
pairing the companies’ surplus position 
unnecessarily, causing criticism by Insur- 
ance Commissioners and reflecting an un- 
favorable annual report by the insurer. 
Worse than this, such a condition results 
in excessive average costs per claim or suit 
in addition to increasing expense costs. 
This latter item is one that is causing most 
casualty companies deep concern today not 
merely because of the increase in litigation 
costs, but because of increase in general 
loss expense costs such as witnesses’ fees, 
photograph bills, court reporters’ fees and 
similar items. There is even a more im- 
portant reason for prompt investigation 
and reporting which will be discussed 
under the heading “Reserves.” 


Attitude Towards Litigation 


For a company to be a chronic contester 
of coverage is bad public relations and 
most companies today recognize this fact. 
Companies are insistent that their claim 
men (at least those in a supervisory capa- 
city) know the coverage provided by the 
various policies of insurance written and 
be able to resolve most such questions on 
the spot. Such supervisory principals are 
in general instructed to submit bona fide 
questions of coverage to the Home Office 
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for decision. It is important that a uni- 
form analysis of grave coverage questions 
be made and a consistent policy laid down 
nation-wide, with due regard to the vary- 
ing attitudes expressed in the decided cases 
in the various state jurisdictions. It is not 
only embarrassing but subjects a company 
to serious censure if in one locality a cov- 
erage question is decided one way and in 
another, on identical facts with no ques- 
tion of law involved, a contrary conclusion 
is arrived at. In many cases the opinion 
of a local defense counsel will be secured 
to bolster the view of the local claim man 
but this opinion must of necessity be ten- 
tative and be subject to modification by 
the company if the Home Office concludes 
that on the basis of the intent of the 
drafters of the contract, or because of cer- 
tain advertising copy released to the public 
a contrary decision must be made. Most 
companies recognize that the policy con- 
tract will be construed against the com- 
pany and are reluctant to litigate questions 
of coverage unless it is felt that a precedent 
must be established or that there is def- 
inite certainty of success of the litigation. 
Because of the very fact that even on what 
appear to be clear-cut questions of cov- 
erage, the outcome of litigation is un- 
certain, companies, particularly where the 
investigation is incomplete, frequently 
issue letters reserving the companies’ right 
to disclaim liability under the contract in 
the event certain contingencies arise. As 
is well known, in some jurisdictions the 
company cannot have its cake and eat it 
too and either must assume coverage un- 
reservedly or issue an outright disclaimer. 
Most companies do not favor declaratory 
judgment actions to determine the appli- 
cability of the policy contract unless they 
are fully convinced that the decision will 
be favorable. Under such circumstances 
companies institute these actions in order 
to get a prompt decision which, if favor- 
able, will foreclose the possibility of the 
expense of litigating the main case. 


As respects actions brought by third par- 
ties against the companies’ insureds, as 
already suggested most companies favor a 
settlement policy where there is evidence 
of substantial negligence on the insured. 
Prompt and fair settlement promotes good 
will and eliminates excessive expense. 
There has been the suggestion in the past 
that casualty companies take advantage of 
the court’s delay. Such an argument is 
specious. Companies that have fallen into 
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this error in recent years find that they 
are paying 1953 judgments with 1948 dol- 
lars and there are not nearly enough such 
dollars available. The “law’s delay” fre. 
quently causes a loss of witnesses as well 
as a loss of interest in the case by the 
insured and those in privity with him. 


Coverage Problems 


When the insurer transmits a case to 
defense counsel for handling, it is the duty 
of the company to inform the attorney as 
to who is covered by the insurance con- 
tract. It is generally well to set this forth 
exactly as it appears on the policy. In 
automobile cases, of course, the letter 
should indicate coverage for the driver in 
the event he is other than the named in- 
sured. In General Liability coverages, the 
company should indicate whether or not 
the employee alleged to be the agent of 
the named insured and who is alleged to 
have caused the damage is to be defended, 
whereas under automobile coverages pro- 
tection is extended under the so-called 


omnibus clause to those using the automo- 
bile or responsible for the use thereof pro- 
vided the actual use is with the permission 


of the named insured. Under most Gen- 
eral Liability coverages, an agent or princi- 
pal similarly situated is not covered by the 
General Liability policy unless he is 
named therein, or by endorsement, since 
there is no omnibus clause in_ such 
contracts. 

As respects policy limits, in many juris- 
dictions this information is not ordinarily 
available to the plaintiffs and their at- 
torneys and most insurance companies 
wish to guard such information very 
closely. The company has no reluctance 
to disclose the limits if they are standard 
(that is, 5-10-5, or in some jurisdictions 
10-20-5). Where high limits are involved 
the company’s attitude is the fewer persons 
know the limits, the better. Of course, if 
the ad damnum set forth in the law suit 
is in excess of the policy limits, defense 
counsel should be informed of this fact and 
should also be told that an excess letter 
has been sent to the insured advising him 
of his excess liability and inviting him to 
associate his personal counsel with the in- 
surance company’s representative. As 4 
practical matter, the best plan is for the 
insurer to send defense counsel a copy of 
such letter. It is well to note that interest 
and costs of defense are in addition to the 
limits of liability set forth in the policy. 
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These items in certain types of coverage 
can become quite considerable and under- 
writers frequently take into consideration 
litigation frequency as well as accident fre- 
quency in underwriting a particular risk. 
This rule is especially applicable to certain 
department store risks as well as certain 
types of products liability risks. 

A facet of the matter of primary policy 
limits had come into prominence in recent 
years in connection with excess coverages 
written by certain insurance carriers and 
Lloyd’s of London. As already stated, the 
primary carrier engages to pay losses up 
to the policy limits and in addition to pay 
interest on the judgment up to the policy 
limit, costs of defense and certain other 
expenses. Most policies covering excess 
liability over and above the primary cov- 
erage contain no provision for defense 
costs. Many insurers have conducted the 
defense of law suits which demanded 
damages far in excess of the primary cov- 
erage with the acquiesence of the excess 
carrier and proceeding on the theory that 
if the judgment exceeds the primary car- 
rier’s limit, the excess carrier will pay its 
portion of the judgment and a proportion- 
ate share of the defense costs. Sharp disillu- 
sionment has resulted when the primary 
carrier found that the excess carrier had 
not authorized legal representation and 
had no obligation to pay any portion there- 
of. It is well, therefore, for defense coun- 
sel, if he considers that he is representing 
the excess carrier, to make a definite 
arrangement for the payment of a share of 
his fee. Certainly if he renders reports, 
opinions, etc., to the excess carrier, he 
should look to that company for payment 
of that portion of the work. 

As already suggested, the standard auto- 
mobile policy has been approved in most 
states and automobile coverages are quite 
the same generally throughout the United 
States. When a question of coverage is 
raised either through research by defense 
counsel or by the insurance company claim 
man, it should not be decided from mem- 
ory or by reference to an obsolescent copy 
of the contract. Casualty companies have 
been steadily enlarging the scope of their 
coverages almost yearly, giving a little 
more each time than the basic contract 
provides, or enlarging definitions that 
Were at one time standard. Unfortunately, 
there has been no great consistency in the 
decisions in the various jurisdictions re- 
garding the interpretation of casualty in- 
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surance contracts. Such words as “acci- 
dent,” “occurence” and such phrases as, 
“in or upon” (relating to automobile medi- 
cal payments coverages) have received 
widely varying definition depending upon 
the jurisdiction. Likewise, the term “in- 
curred” relating to medical expenses that 
result from an automobile or premises acci- 
dent covered by the medical payments 
clause has received startling interpretation 
by some of the courts. As already pointed 
out, casualty companies agree with the 
legal maxim, “The law abhors litigation” 
and try to stay out of the courtroom as 
much as possible. They appreciate that 
unless the law is overwhelmingly in their 
favor, it is not well to litigate coverage 
uestions and most of them resolve the 
oubt in favor of the insured where it is 
reasonable to do so. On the other hand 
where the question is clear-cut and pat- 
ently involves a question of extension of 
the coverage beyond its intended bounds, 
new law must be made. Company men 
are frequently amazed at the twisted inter- 
pretation that some attorneys not versed 
in insurance law put on the phrasing of 
the policy. Regardless of what may be said 
to the contrary, it is well established that 
in the drafting of insurance contracts, 
underwriters and their counsel have 
exerted tremendous effort towards clarity 
and conciseness. Many times language is 
found inadequate. 


Reserving for Losses 


While the chief function of the claims 
department of a casualty company is to 
handle claims, one of its important and 
necessary jobs is the maintenance of 
proper loss reserves. If the loss reserve 
account is overstated, the surplus account 
is correspondingly reduced and a true pic- 
ture of the company’s financial position is 
not shown. In fact, a reduced profit results 
or even a loss may be indicated where if 
the loss reserve is accurately stated a con- 
trary result might have been obtained. On 
the other hand, if loss reserves are not 
maintained up to adequacy, that is, to 
equal the ultimate payout, a false profit 
may be shown and in later years the loss 
will ultimately show up to the detriment 
and embarrassment of the company. Since 
the entire operations of all casualty in- 
surers are periodically examined by audi- 
tors from the several State Insurance De- 
partments, it behooves the company man- 
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agement to make certain that loss reserves 
are at all times fairly stated. 


Claims men recognize that it is impos- - 


sible accurately to estimate the ultimate 
cost of each individual case. Experienced 
claim men, however, have frequently 
amazed company management by showing 
an over-all loss reserve picture accurate 
within a very small percentage of the ulti- 
mate payout. Those that are congratulated 
are those who show a slight reserve salvage; 
those often censured who show a deficit. 
In changing times, in times of inflation 
and steadily rising jury verdicts, steadily 
rising costs of living, increasing costs of 
medical aid and hospitalization—in short 
increasing special damages—most casualty 
companies desire to maintain a “cushion” 
in their loss reserves in the range of 10% 
to 15% above the ultimate payout. This 
can be done provided claims are promptly 
investigated as to liability and injuries and 
periodically reviewed with an eye to the 
reserve, making certain that it, in the best 
judgment of the examiner, reflects the 
probable ultimate cost. Most companies, 
therefore, endeavor to have the investiga- 
tion completed within thirty days of the 
assignment of the case and they insist that 
if the initial reserve established on the 
claim is not adequate that the reserve be 
up to adequacy at the end of ninety days 
from the date of assignment. 


While insurance companies conduct 
their operations on a calendar year basis 
and render reports to their stockholders 
and the various Insurance Commissioners 
after the close of business for the calendar 
year, or semi-annually, they in fact prepare 
statements for the use of their own man- 
agement on a quarterly basis. This infor- 
mation is invaluable in charting the course 
of the company. It is worthless if the loss 
reserve account is meaningless. 


The claims examiner cannot reserve his 
case accurately if he is not in possession 
of full information whether it be helpful 
or harmful to the merits of the cause. 
Where the claims man requests a review 
of the file by defense counsel to whom it 
is referred, the counsel’s prompt reply indi- 
cating his opinion as to liability and value, 
etc., will be most helpful in the adjust- 
ment of the reserve. Where the taking of 
plaintiff's deposition is indicated, prompt 
action likewise assists the examiner not 
only in his evaluation of the case but also 
in ordering further investigation. 
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Where liability is fairly well established 
on the insured and defense counsel is re. 
— to assist in negotiating settlement, 

ilatory tactics should be avoided when. 
ever possible since it is a well-known fact 
that the average bodily injury case does 
not grow better with the passage of time. 
Generally speaking, settlements on the 
courthouse steps should be avoided. It is 
recognized that this cannot always be the 
case for many plaintiff's attorneys do not 
in fact know the value of their law suit 
and many others wish to “shoot for the 
moon.” 


Insurance companies have various meth- 
ods for testing the adequacy of reserves on 
pending cases. None are foolproof, but 
most give a fairly accurate indication as 
to deficiency or redundancy. These tests 
generally show up any poor performance, 
reserve-wise, on the part of supervisory 
claims men, but they frequently come too 
late to enable that situation to be cor- 
rected. They, therefore, test past perform- 
ance and are useful only to indicate im- 
provement must be shown. Laches on the 
part of defense counsel with respect to the 
functions mentioned above are generally 
reflected in poor performance on the part 
of the claims man in reserving the case. 
I am sure that most lawyers are unaware 
that their delay in taking depositions, not 
reviewing the file and offering opinion, 
etc., may prejudice the performance of the 
claim man who referred the case for 
defense. 


While certain expense reserves are gen- 
erally carried by casualty companies they 
are not ordinarily established on an indi- 
vidual case basis but under regulations laid 
down by the New York Insurance Depart- 
ment (Regulation 30) established accord- 
ing to an adjusted formula. Companies 
which suddenly become litigation minded, 
which reverse their settlement policy, or 
stiffen their attitude are almost certain to 
come up with a deficiency in their expense 
reserve and generally receive a pointed in- 
quiry from management directed to the 
claims department head. 


Reserving procedures must follow the 
claim philosophy of the company. Some 
companies have put into effect a modified 


method of average reserves (sometimes 
called statistical reserves). While these may 
ultimately become standard procedure 
nothing will ever take the place of the 
necessity for prompt determination of lia- 
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bility and injury as long as the common 
law principles of negligence and contribu- 
tory negligence remain as the basis of de- 
iremination of the respective rights of the 
parties. 

In passing we might mention another 
yeserve established in connection with 
losses. There are always instances wherein 
the insured has incurred a liability but has 
failed to notify the company of that fact; 
or, better still, the company has incurred 
liability of which it is not aware. Reserves 
against these contingencies are called “In 
curred But Not Reported Reserves” and 
are established as a percentage of earned 
premiums or of premiums in force. 


Claim and Loss Expense 


Although determined efforts have been 
made over the last several years to reduce 
daim expense and overhead, expenses in 
general are the “bugaboo” of casualty insur- 
ance companies. They are divided insofar 
as a loss is concerned into allocated and 
unallocated expense. Those expenses in- 
curred with the defense of a law suit such 
as legal fees, legal claim expense, photo- 
graphs and surveys, medical examinations, 
court reporters’ fees, etc., are charged 
directly to the individual claim file and 
are called allocated expense. Those gen- 
eral expenses such as claim men’s salary, 
rent, light, heat, telephone and telegraph, 
etc, are denominated unallocated ex- 
penses. Most of these are considered con- 
trollable expenses and the efforts of the 
casualty companies have been directed 
towards the elimination of duplication of 
work, the streamlining of record keeping 
and the elimination of unnecessary statis- 
lics, reports, etc. Claims departments have 
long recognized that if expenses were no 
consideration, their cases could be more 
thoroughly and meticulously investigated 
and law suits could be faultlessly prepared 
and perfectly tried. From a_ practical 
standpoint, claim operations involve a 
compromise with perfection since sound 
business practice cannot support adherence 
to such an ideal. 


Reinsurance—Treaty and Facultative 


This is a highly technical subject and 
one concerning which many casualty insur- 
ance men are not too well informed. The 
negotiation of reinsurance agreements is 
generally handled by one executive in the 
company, but since the application of the 


INSURANCE COUNSEL JOURNAL 


Page 27 


reinsurance agreements generally involve 
claim men and occasionally defense coun- 
sel, it is a subject that properly belongs in 
this paper. 

Regardless of the type of reinsurance 
provided, it can be truly stated that the 
function of reinsurance is to dispose of 
surplus liability, not merely to dispose of 
bad risks. There are two principal kinds 
of reinsurance applicable to casualty insur- 
ance operations: (1) treaty (excess of spe- 
cified retention), and (2) facultative (or 
share). Most casualty insurance companies 
engaged as primary writers limit their lia- 
bility by entering into a contract of rein- 
surance (commonly called a “treaty”) with 
a company that specializes in this sort of 
coverage commonly known as a reinsur- 
ance company, or a group of such under- 
writers. The treaty, aside from providing 
for many matters such as commission rate, 
etc., sets forth the net retention; that is, 
the primary liability retained by the rein- 
sured and also includes the top limit of lia- 
bility (commonly called a “layer”) as- 
sumed by the reinsurer. Some companies 
endeavor in addition to limiting their lia- 
bility to work out a method of spreading 
their losses over a long period of time. 
Such an arrangement is called a spread loss 
contract. These agreements come within 
the broad definition of treaty reinsurance. 
In other words, treaty reinsurance is a con- 
tract by means of which under a single 
agreement a large total undetermined vol- 
ume of individual risks can be ceded by 
the original writer to the reinsurer. It 
embraces future transactions as well as all 
presently in force; all such policies, past, 
present and future being subject to the 
same terms and conditions. A reinsurance 
treaty may provide for a net retention by 
the ceding company of $25,000 for losses 
arising out of any one accident or occur- 
rence regardless of the number of claim- 
ants or amount of property damaged, the 
reinsurer assuming the obligation of the 
primary carrier up to its policy limit, but 
in no event exceeding say $250,000 for any 
one loss. In view of the extremely high 
verdicts these days such a primary carrier 
might enter into an additional agreement 
either with the same reinsurer or with 
another providing for excess of loss cover 
over and above $300,000 and up to 
$1,000,000 (or higher) which would be- 
come a second “layer” of excess coverage. 
It can be seen then that the primary carrier 
retains $25,000 and then comes in above 
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$275,000 for an additional $25,000 before 
the second “layer” comes into play. Often 
the primary company shares a percentage 
of the first excess. 

Such treaties, of course, contain specific 
agreements as to reporting of excess losses, 
the handling and defense of law suits and 
the expenses incurred in connection there- 
with. Some agreements may lump together 
loss and expense to form the basis of reten- 
tion, others may provide for the sharing 
of expense proportionate to the sharing 
of the loss. 

It is extremely embarrassing to the pri- 
mary carrier to be called upon to notify 
the reinsurer of a possible excess loss under 
the treaty, after a considerable period of 
time has elapsed. This inevitably happens 
where the reinsured and its counsel antici- 
pate that a law suit is an open and shut 
case to win, but through some unforeseen 
development results in a verdict in excess 
of the primary carrier’s retention. Unfor- 
tunately, it sometimes happens because of 
the primary carrier’s failure to ascertain 
and face up to the facts of the case. Of 
course, the answer to such a problem is 
not to carry gross reserves at the policy 
limit or the amount sued for. This would 
be ridiculous for it would distort the true 
financial position of the company and be 
completely unrealistic. If on the other 
hand, the damages and the liability war- 
rant a loss reserve in excess of the carrier’s 
retention, the claim man wants to know 
this as quickly as possible so that the 
reserve may be adjusted to a proper figure 
and the reinsurer notified promptly. 

Reinsurer and reinsured consider them- 
selves “partners” in the operation and look 
forward towards a long and happy associa- 
tion mutually profitable. It is unthinkable 
that the primary carrier will withhold infor- 
mation from the reinsurer or that the rein- 
surer will at any time deal at arm’s length 
with the ceding company. In general, the 
primary carrier has complete freedom in 
the handling of the case including the liti- 
gation and in negotiating settlement. 
While most treaties either expressly or 
implied grant authority to the ceding com- 
pany to bind the reinsurer, it is sometimes 
customary wherever the opportunity exists 
to consult with the reinsurer before bind- 
ing it to the payment of any sum in excess 
of the primary carrier’s retention. 

As already indicated primary carriers 
enter into such reinsurance agreements for 
the purpose of limiting their liability. 
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This is another way of saying that they 
desire to limit the impact on their sw- 
plus. While the total estimated value of 
the case is entered on the file as a reserve, 
the primary carrier establishes in its case 
reserves only that portion of the case 
reserve equal to its retention, the excess 
amount being carried on the books of the 
reinsurer -as a loss reserve. 


At times the reinsurer may be invited 
to lend assistance in the handling of catas- 
trophe claims and in the defense of serious 
law suits. Generally the reinsurer leaves 
the matter entirely in the hands of the pri- 
mary carrier realizing that the latter is 
closer to the case, generally better ac. 
quainted with local conditions, local coun- 
sel, local juries, etc. 


Facultative reinsurance is specific in that 
it is generally applicable to a specific risk. 
There is no obligation on either the 
insurer to cede or the reinsurer to accept a 
particular risk and it is so called because 
the reinsurer has the “faculty” or privi- 
lege to reject the risks ceded to it by the 
ceding company. Under this arrangement 
the reinsurer is given more or less full 
information on each risk and while it must 
follow the fortunes of the ceding company 
and the same conditions of the original 
policy, it is not bound to accept any par- 
ticular risk. Under the facultative arrange- 
ment, the reinsurer agrees to share a pro- 
portion (percentage) of the loss. Generally 
the originating carrier has the obligation 
to investigate and adjust or defend the 
claim made against it. It also has the obli- 
gation to keep the reinsurers informed olf 
the progress of the case and of its probable 
ultimate costs in order that each reinsurer 
may maintain a proper loss reserve. It is 
important, therefore, that defense counsel 
handling losses involving facultative rein- 
surance keep their company closely 
informed not only as to their opinion of 
liability, but also as to probable amount 
of loss so that the company in turn maj 
notify the other participating carriers. 
Reinsurers on a facultative basis who con- 
sistently have trouble with a particular car- 
rier because of its failure to handle losses 
properly and to render accurate and fre- 
quent reports to its various cessionaires 
sometimes decline to accept cessions from 
that particular company, to its embarrass 
ment. With casualty companies, faculta- 
tive reinsurance is employed mostly in con- 
nection with bonds and burglary lines. 
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Conclusion 


In summary then, defense counsel must 
come to appreciate the following facts 
about casualty insurance companies: 

(1) They insist on prompt and proper 
investigation of claims and supervise the 
work not only of their own salaried per- 
sonnel but also the work of their defense 
counsel ; 

(2) Claims departments retain control 
of the settlement and defense of suits 
brought against their insureds though 
often seeking the opinion, advice and 
counsel of defense attorneys to the end 
that the best result possible may be 
realized; 

(3) They recognize that the most suc- 
cessful companies are those that avoid un- 
necessary litigation, that by so doing they 
promote good will and thereby increase 
the prestige of their company among agents 
and brokers as well as the public. Even 
so, they appreciate that certain cases must 
be litigated either because of the involve- 
ment of fraud or because of the fact of 
no liability or excessive settlement de- 
mands; 

(4) They are being forced by economic 
conditions and especially conditions within 
the business to reduce claim expenses 
which include not only expenses within 
the company, but those items paid to other 
agencies; 

(5) That the claim management insist 
that claims managers, supervisors and 
examiners know the coverages provided by 
their contracts and secure legal opinions 
and litigate only in highly controversial 
situations; 

(6) That the financial position of the 
company must be accurately shown and 
to do so loss reserves must be accurately 
and adequately maintained. Such reserves 
must be established promptly which means 
that defense counsel have an obligation to 
take depositions and render opinons as to 
liability and damages promptly when 
requested. 

As respects opinions by defense counsel 
when requested, the company has a right 
to expect that they will be specific. Such 
telegraphic style opinions as, “We may win 
or lose, verdict $1 to $100,000, please 
instruct us,” are, of course, of no help. All 
claim men recognize that the outcome of 
litigation is doubtful otherwise the judi- 
cial forum would be largely unnecessary. 
They also recognize that in spite of years 
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of experience counsel's opinion may not 
coincide with that of the judge and jury. 
What the companies are looking for is the 
best guide they can find in charting their 
course in the handling of litigation. No 
company will discontinue the use of any 
lawyer because he has rendered an opinion 
that turns out to be erroneous provided it 
is based on a sound knowlege of the law 
and its reasonable application to the facts. 
While the ultimate decision must rest with 
the claims man, he relies heavily on local 
counsel in litigated cases. He asks for 
counsel’s best judgment and has a right 
to expect a definite viewpoint; 

(7) That reinsurance companies are 
deeply interested in the handling of liti- 
gation and before trial in the prospects of 
a successful defense. They are “partners” 
with the primary insurers, their fortunes 
rise and fall together. They have the right 
to expect that the primary carrier will 
exhaust its retention in settlement or judg- 
ment before calling in the reinsurer for 
contribution; 

(8) Claims men are people. They are 
better people than a generation ago; they 
have more problems, stiffer competition 
and more complex functions than ever 
before. They recognize that as the “laborer 
is worthy of his hire” so the trial counsel 
is worthy of the greater effort he must put 
forth to meet the machinations of ingeni- 
ous and clever opposition that continues 
its drive towards the “Something for Noth- 
ing Age.” 

And finally, the casualty companies rec- 
ognize the strong bond of affinity between 
themselves and the thousands of lawyers 
across the country who have so ably rep- 
resented them and their insureds over the 
years. They applaud the sincere and earn- 
est efforts of defense counsel in opposing 
the trend towards excessive verdicts and in 
their endeavors to re-establish the funda- 
mental principles of liability and damages 
in the courtroom. In these times of crisis 
the companies feel they have a right to 
rely on the aggressive attitude on the part 
of defense counsel to oppose legislation 
designed to destroy the principles of the 
common law and to substitute therefor, 
ideas of comparative negligence or liability 
without fault. Such influence can be 
exerted not only in the Legislatures where 
defense counsel have surprisingly strong 
representation, but also in Bar Associa- 
tions, both local and State, as well as in 
the courtroom. 
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Occurrence Vs. Accident—Just What /s Covered? 


Gorvon H. Snow 


Vice President and General Counsel 


Pacific Indemnity Company 


Los Angeles, California 


EFORE any reasonably successful ef- 
fort can be made to distinguish the 
legal consequences of the use of one word 
for another in a contract, it is necessary to 
have a fairly comprehensive working 
knowledge of the meaning of each word as 
defined by our judicial processes. This is 
not accomplished through the simple med- 
ium of accepting Webster’s definition of 
each word and drawing conclusions there- 
from based upon what appears to be a dif- 
ference or distinction. 


There is a long story behind the reasons 
why these words were selected for use in 
connection with the drafting of liability 
insurance policies. Their adoption was 
not the result of a hasty, careless, or indif- 
ferent action but rather the result of care 
and study—ultimately the product of seas- 
oned and experienced minds. We must 
first understand that the forces of time 
and the demand for social reform have 
dictated the need for change in insurance 
policies just as surely as they have substi- 
tuted the television for the gramophone in 
the family living room. 


Society is moving forward, retarded only 
by the ability of the human being to physi- 
cally, socially, and morally adjust himself 
to changing conditions. ‘This “progress,” 
if it may properly be called that, produces 
many good things tending to raise and bet- 
ter our standard of living; but it also 
brings with it many problems, and in some 
cases awful things which frequently pre- 
cipitate evils far outweighing the advan- 
tages derived. The ability of American 
industry to mass produce the automobile 
on such a basis that there are now more 
automobiles per capita than there are 
bath tubs in this nation, is an amazing 
achievement; but in the wake of this effort 
has been left a path of physical injury and 
death resulting from the direct use of 
the automobile paralleled only by the 
plagues of the Dark Ages. To this awful 
toll must be added the contribution of 
life and limb resulting directly from the 


forward march of industry with its heavy 
mechanisms, in spite of the excellent effort 
put forth by industrial safety organizations 
to curb the collateral effects of industrial 
development. 


These are social problems and must be 
treated as such. Enormous as they are, it 
is not the purpose of this paper to deal 
with these problems but to refer to them 
only as they relate to the subject under 
discussion. 


The early underwriters had things in 
mind when they created the first general 
and automobile liability policies. In spite 
of comments to the contrary appearing 
quite regularly on the subject in our trade 
periodicals, theirs was not a makeshift 
effort and their policies were not a collec- 
tion of loose, vague, and meaningless 
words, but rather a carefully and skillfully 
worded contract directed toward the ulti- 
mate objective of accepting a well-defined 
exposure for a premium designed to pro- 
duce a sufficient fund to discharge the 
carrier’s obligations and still provide a 
reasonable profit. 


It is important to fully understand the 
nature and character of the casualty insur- 
ance business. Perhaps no other industry 
deals with such an intangible substance; 
to wit, its policyholders’ legal liability 
arising from a given operation. The effort 
of the industry is constantly bent toward 
the objective of measuring a calculated 
risk as distinguished from the indefinite 
or unknown quantum of risk, and once 
determined, to apply some equitable prem- 
ium rate to the measured exposure. As 1s 
immediately apparent, this is no small 
undertaking, particularly when the insurer 
ventures into a new and unknown field, 
which was the situation which confronted 
the early underwriter. The early under- 
writer was thinking of something definite. 
As relates to the automobile, his problem 
was not difficult. He wanted to provide 
coverage for the consequences of an acc 
dent as relates to the use of the automo 
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bile. This would normally relate to injur- 
ies to persons and damage to and destruc- 
tion of property of others. 

As relates to the operation of industry, 
he wanted to provide coverage for the 
consequence of accidents occurring in the 
operation of a given industry. This was 
not as ape an objective to accomplish, for, 
among other things, he did not want to 
extend coverage for: 


1. Injury or death of employees of the 
insured, this form of coverage being a 
specialty operation requiring a partic- 
ular policy designed to cover such 
exposure. 

. The repair or replacement of sloppy 
or substandard workmanship by the 
insured, as he did not regard this as 
proper subject matter for insurance. 

. The result of containing nuisances 
such as the dissemination of smoke or 
deleterious substances into the atmos- 
phere, or the polution of streams or 
interference with the free use of other 
public or private property. He did 
not want his policy used as a medium 
to provide janitorial services or for 
the correction of those things which 
are common to all business and are 
a normal, incidental cost of doing 
business, and which do not otherwise 
possess the element of the unknown 
hazard of unknown quantity and thus 
which should not be the subject of 
insurance protection. He did not 
want to distort the experience with 
such matters for he knew that the 
impact on the premium structure 
would in time tend to price his com- 
modity beyond the reach of the 
public. 

He was attempting to provide 
against the consequences of the unus- 
ual, unexpected, and fortuitous event 
over which the insured had no direct 
control and which he could not pro- 
vide against in any manner other 
than through a medium of some form 
of insurance. In short, he wanted to 
provide the insured with a lightning 
rod to secure him against devastation 
which could result if lightning struck, 
but at the same time he did not pro- 
pose to sweep out the insured’s prem- 
ises as part of the service provided 
under the contract of insurance. Re- 
duced to its simplest terms, he wanted 
to insure against the conquences of 
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events which were accidental in 
character. 


Words were selected which were calcu- 
lated to produce this over-all result. His- 
torically, there has been little change in 
the basic insuring agreement, which in 
substance reads something as follows: 


“To pay, on behalf of the insured, all 
sums which the insured shall become 
legally obligated to pay as damages 
because of bodily injury, sickness or dis- 
ease . Sustained by any person, or 
because of injury to or destruction of 
property . . . caused by accident.” 


In 1944 the Joint Forms Committee of 
the National Bureau and the American 
Mutual Alliance effected a change in 
policy construction in certain policies 
which, in effect, substituted the word 
“occurrence” for the word “accident.” The 
reasons for this change and the mechani- 
cal methods of accomplishing it will be 
discussed subsequently. 

There is a popular current movement 
in existence which in substance concludes 
that there is no distinction in coverage 
between the “caused by accident” and the 
“occurrence” policies—that one is as broad 
as the other.’ 


The entire theory of this concept must 
be rejected unless one is prepared to accept 
the view that the early underwriter was 
thinking in terms other than have been 
expressed by him time and again, in that 
the words “caused by accident” in the basic 
insuring agreement refers not to the event 
or incident producing the injury or dam- 
age, and not to the conduct or misconduct 
of the insured, but rather to the damages; 
and, therefore, in substance, that so long 
as the damages are accidental, it differs 
not what the conduct of the insured was, 
nor what the nature of his will or purpose 
was at the time the event took place which 
produced the damages. Therefore, it is 
argued that it is unimportant whether the 
insured acted intentionally or by design, or 
whether he acted unintentionally or not at 
all, the words “‘caused by accident” offer 
no protection to the insurer and the cov- 
erage is unaffected by their presence. 

There is no disposition to herein quarrel 


with this concept or to berate the authors 


Accident and Occurrence in Liability Policies” 
—Bernard McManus, Jr. and Robert McWil- 
liams, The Insurance Journal- Annual Calif. 
Agents’ Convention Number—1949. 
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of the oo On the contrary, this paper 
is well done and well worth the time 
required to read it. On the other hand, 
certain fundatmental things have, on the 
face of it, not been considered: 


I. The inference exists throughout 
the paper that the draftsman of the 
basic insurance agreement intended that 
the words “caused by accident” would 
lend nothing to the coverage—that they 
were the words without meaning, and 
thus have no meaning. With this the 
industry will violently diagree. We are 
not dealing with the dead hands of 
Holmes, Brandeis, or Cardoza, who have 
departed this earth, but with the Joint 
Forms Committee composed of people 
who are very much alive. It is unneces- 
sary to infer what the intention was of 
the draftsmen of this language. They 
will tell any one taking the time to ask 
them that in using the words “caused 
by accident” they were thinking origi- 
nally of a casual or undesigned occur- 
rence, a fortuitous event or casualty, all 
or any of which are identifiable in time 
or place; and that they did not intend 
for this language to pick up claims aris- 
ing from intentionally caused harm, 
whether active or passive, which would 
include the consequences of nuisance, 
assault and battery, and other torts 
where the element of intent is an essen- 
tial ingredient. 


II. The authors have considered only 
the basic insuring agreement in reachin 
the conclusion that the words “cause 
by accident” are meaningless. It is fund- 
amental that the intent of the parties 
must be determined from a reading of 
the entire contract. As expressed in a 
reply to this paper,’ the word “accident” 
appears elsewhere in the contract. If 
the words “caused by accident” relate 
to damages only and not to the event 
giving rise to damages, then to be con- 
sistent a similar interpretation would 
have to be applied elsewhere. 

We find the word “accident” used in 
another part of the insuring agreement: 


“This policy applies to accidents 
occurring only during the policy 
period. .. .” 


**Accident and Occurrence—There is a Differ- 
ence”—Joseph A. Gutman, The Insurance 
Journal—December 15, 1949. 


Also, it is used in the definition of 
“products hazard”: 

“If the accident, after the insured has 

relinquished possession, etc. . . .” 


It is further used a number of times in 
the conditions of the policy relating to 
limits of liability, and in the declara- 
tions where these limits are stated in 
dollars. 

In the condition dealing with limits 
of liability, we find the phrase: 


“. . . because of bodily injury, sick- 
ness or disease, including death at any 
time resulting therefrom, sustained by 
any one person in any one accident.” 


The conclusion appears inescapable 
that we are not dealing with “damages 
caused by accident,” but with people 
who sustain bodily injury or damage to 
property “caused by accident.” 

III. Throughout the years insurance 
companies, our adjusters, and attorneys 
have, for the most part, universally 
accepted the stated concept of the drafts. 
men of these contracts and have at- 
tempted to adjust losses accordingly. 

IV. In deciding to amend certain 
existing policies to substitute the word 
“occurrence” for “accident,” the Joint 
Forms Committee again had something 
very definite in mind. They had in 
mind broadening the coverage to pick 
up continuous or repeated exposures 
within the — period which appeared 
to them otherwise excluded by the use 
of the words “caused by accident” which 
connotes, as it does, events which are 
identifiable in time and place. The com- 
mittee suggested an endorsement worded 
in part: 


“The word ‘accident’ shall be deemed 
to include continuous or repeated 
exposures to conditions which 2 
in injury during the policy period, 
provided such injury is accidentally 
caused.” 


This would appear to pick up the 
exposure cases and still would retain the 
features of restricting the coverage to 
damages flowing from events caused by 
accident, or “accidentally caused.” 

The change-over from “accident” to 
“occurrence” is presently accomplished 


*“Accident vs. Occurrence”—Harry C. Anderson, 
Best’s Fire & Casualty News, April, 1950. 





January, 1954 


in several ways. Newer policies simply 
avoid the use of either word in the basic 
insuring agreements, said agreement 
reading something as follows: 


“To pay on behalf of the insured all 
sums which the insured shall become 
legally obligated to pay as damage 
because of bodily injury, sickness or 
disease, including death at any time 
resulting therefrom, sustained by any 
person, and as damages because of 
injury to or destruction of property, 
including the loss of use thereof.” 


In these policies monetary limits of 
liability are expressed in the declara- 
tion as “each occurrence.” 

Comprehensive personal liability pol- 
icies written on a wide-open basis usually 
contain an exclusion deleting coverage 
for damages resulting from the inten- 
tional acts of the insured.* 


It is also customary to resort to the 
use of endorsements to accomplish the 
change-over, thus: 


“It is agreed that wherever the word 
‘accident’ is used with respect to insur- 
ance afforded in Coverage 3—Bodily 
Injury Liability—except automobile, 
the word ‘occurrence’ shall be. substi- 
tuted therefor.’”” 


To effect the change in language there 
is prescribed an additional charge in 
premium ranging from one percent up- 
ward, depending upon the nature of the 
risk. This additional premium is charged 
in contemplation of what is regarded by 
the industry as an increase in exposure 
in changing a policy from an “accident” 
to an “occurrence” basis. 

V. No consideration apparently has 
been given in the paper to an actual 
probable narrowing of coverage by adop- 
tion of the concept that “caused by acci- 
dent” refers to the damages rather than 
the event causing the damages. 

All policies limit the liability of the 
carrier “to accident occurring within the 
policy period.” If “accident” refers to 
“damages,” then to be consistent the lia- 
bility of the carrier would be limited to 
the damages which manifest themselves 
during the policy period. 

It is a matter of common knowledge 
that damages in many cases can and - 


‘National Bureau Standard Form. 
‘Texas Standard Form. 
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manifest themselves many months after 
the accident has occurred and in some 
cases a considerable time after the pol- 
icy has lapsed or expires. Such an inter- 
pretation would place features of the loss 
beyond the period of coverage. It was 
the intent of the draftsmen of the policy 
to protect the insured against all damages 
proximately flowing from an accident or 
event which occurs during the policy 
period. 

VI. Finally, the early cases and a well- 
defined line of recent cases clearly sup- 
port the intent of the draftsmen of poli- 
cies written on a so-called “caused by 
accident” basis. 

Thus, in an early New York case* where 


a child died of repeated exposure to cold 
because of the landlord’s failure to supply 
heat, the court refused coverage to the 
landlord in his suit against the carrier 
upon the ground that the condition made 
the basis of the litigation was a continuous 
and progressive development and not the 
result of an illness occasioned by a definite, 
specific occurrence of a sudden and catas- 
trophic nature. 

Where a policyholder carelessly and im- 
properly installed a ventilating fan in a 
turkey hatchery with gradual resulting 
damage and partial destruction of the 
brood over a period of time, the court 
denied recovery to the policyholder in his 
action against the carrier for coverage aris- 
ing out of the suit brought by the pro- 
prietor of the hatchery, upon the ground 
that there was no unexpected and sudden 
event identifiable in time or place, but 
rather poor workmanship on the part of 
the policyholder. In short, there was no 
accident." 

A similar result was obtained where 
plaintiff contracted infantile paralysis 
while attending a summer camp, it being 
alleged the proprietor thereof negligently 
failed to close the camp after timely notice 
of the existence of the disease in the camp. 
The proprietor of the camp, in an action 
against his carrier to recover the costs 
incurred by him in the successful defense 
of the tort action, was denied recovery 
upon the same broad principle that no 
accident had occurred within the meaning 
of the policy.’ 


*Jackson v. Employers Liability Ins. Corp., 139 
N. Y. Misc. 686; 259 N. Y. 559 (1932). 

"Berger v. New Amsterdam Casualty Co., 37 N. 
Y. S. 2d (1942); 58 N. E. 2d 717. 
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No attempt will be made herein to 
unravel the rather hopeless conflict which 
exists in the many decisions where the 
courts have undertaken to define what is 
meant by “accident” in varying forms of 
policies. There has been somewhat of a 
widespread failure on the part of many 
courts to recognize the fact that there is 
an intended distinction in the meaning 
of the word when used in accident, life, 
and liabilit F yr neney There are courts, 
however, whi have sensed this distinc- 
tion and have attempted to define the 
word as it relates to the particular policy 
or contract under the court’s consider- 
ation.” 


A recent well-reasoned case goes into the 
question of liability policies on a “caused 
by accident” basis very thoroughly and 
therein reviews the law on this subject 
almost to date.” The court in this case 
attempts to render its decision on a basis 
wherein it remains faithful to established 
legal principles. It does not attempt to 
instill its personal feelings or opinions in 
its decision whatever those feelings might 
be, but bases its opinion upon what it 
apparently senses the law to be with refer- 
ence to such matters. 


A policyholder, a contractor, sought 
recovery under a liability policy on a 
“caused by accident” basis for expense 
occasioned to him in an action brought 
by abutting property owners. The basis 
of the suit against the policyholder was 
the result of the insured unloading, load- 
ing, and handling large quantities of dry 
powdered bulk cement, thereby impregnat- 
ing the immediate and surrounding atmos- 
phere with cement dust for a period of 
approximately four continuous months, 
thus creating a nuisance with resultant 
damages in a road-building project. 

The policyholder proceeded upon the 
theory that whether an injury is accidental 
is to be determined from the standpoint 
of the person injured. The court in refus- 
ing to accept this theory and holding 
against the policyholder, stated that one 
thing is well-settled in the law and that 
is that the words “accident” and “acci- 
dental” have never acquired any techni- 
cal meaning; and when used in an insur- 


*Howard v. Mass. Bonding & Insurance Co., 6 


Cc. C. H. 268 (1947). 
*Farm Bureau Mutual Automobile Insurance Co. 
v. Hamner, 177 Fed. 2d 793 (Va.) (1949). 
»~U. §. F. & G. v. Briscoe, 239 Pac. 2d 754 
(Okla.) (1951). 
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ance contract, they are to be construed and 
considered according to common speech 
and common usage of people generally. 
The court went on further to say that an 
incident or occurrence must have arisen 
from an event capable of being identified 
with regard to time, place, and circum. 
stances; to wit: 


“In the case at bar, there is not the 
least, lingering semblance of any sudden 
event, any unforeseen occurrence, or any 
unexpected happening, which took place 
during the unloading or handling of the 
cement, by contractor, during said four 
months period.” 


The case also stands for the proposition 
that a liability insurer is not obligated to 
defend a groundless suit against the 
insured where the insurer would not be 
liable under its policy for any recovery in 
such suit. 

It further reannounces the broad rule 
that if the contractor performs or does a 
voluntary act, the natural, usual and to-be- 
expected result of which is to bring injury 
or damage upon himself, then resulting 
damage, so occurring, is not an accident in 
any sense of the word, legal or colloquial. 

In a recent Texas case“ an appeal was 
taken to the U. S. Circuit Court of Appeals 
by a contractor (policyholder) who had 
defectively installed telephone wires pur- 
suant to the provisions of a contract. The 
wire and cable gradually sagged and broke. 
Suit was brought against the contractor 
who sought protection from the defendant, 
his insurer, under the provisions of a gen- 
eral liability policy on a “caused by acci- 
dent” basis. The court dismissed the 
action upon the broad principle that no 
accident had occurred within the meaning 
of the insurance policy. 

The decision is not supported by ade- 

uate reasoning and is therefore a poor 

ecision, but it does demonstrate the fact 
that certain courts continue to search out 
the intent of the parties and to apply 
established legal principles in arriving at 
what they believe is a proper decision. 

The Florida Supreme Court in May of 
this year reached a rather novel conclu- 
sion in an action brought by a policyholder 
who by a “mistake of fact” erected a build- 
ing partly upon the contiguous property 


"Neale Construction Co., Inc. v. U. S. F. & ©. 
Co., 199 Fed (2d) 591 (Tex.) 1952. at. 

“Hardware Mutual Casualty Co. v. Gerrits, 6 
So. (2d) 69 (Fla.) 1953. 
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of another, and was compelled to pay the 
owner of the abutting property $1000.00 
to secure title to that part of the property 
encroached upon. 

In holding against the policyholder in 
his action against the insurer upon a 
“caused by accident” liability policy, the 
court said: 


“When a person understands facts to 
be other than what they are, and is free 
from negligence, a ‘mistake of fact’ 
occurs and the effect, which is the 
natural consequences of the cause of 
action, is not an ‘accident’.’”” 

Plaintiff had attempted to establish the 
fact that his “mistake of fact” was an “ac- 
cident” insofar as the abutting land owner 
was concerned, and thus an “accident” 
within the insurance policy. 


The court went on further to say that 
plaintiff had received value for his expen- 
diture and could thus not expect to use 
his insurance policy as a medium to un- 
justly enrich himself. 

This case likewise is not too well reas- 
oned although one can sense the strong 
forces of equity at work, and of course one 
cannot argue with the result even though 
the case will never be cited as establishing 
strong precedent to guide the court in 
future cases involving similar issues. 

Suffice it to say that there are numerous 
cases to support the proposition intended 
by the underwriters in “caused by acci- 
dent” policies that it is the will of the 
person by whose agency the injury was 
caused rather than that of the injured per- 
son which determines whether or not an 
injury was accidental.” 

But there is another side to this story, 
and it is not the consequence of palpable 
error on the part of the underwriter in 
the selectio of language used in his pol- 
icy, but rather the result of the forces of 
evolution which demands of the insurance 
industry an extension of its coverage to 
underwrite the consequence of the use of 


"58 Cal. Jur. Secundum 829. 

“Rothman v. Metropolitan Casualty Co., 16 N.E. 
(2d) 417 (Ohio). 

“Gordon v. Indemnity Ins. Co. of North Amer- 
ica, 123 Fed. (2d) 363 (Ohio). 

"Sontag v. Galer, 279 Mass. 309. 

"Commonwealth Casualty Co. v. Headers, 118 
Ohio St. 429. 

"Sheehan v. Goriansky, 56 N.E. (2d) 833 (Mass.) 
1947; 173 A.L.R. 497. 

“Wheeler v.. O’Connell, 9 N.E. (2d) 544. 

*Anne Miller v. United States Fidelity & Guar- 
antee Co., 291 Mass. 445. 
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the automobile and the results of ever- 
expanding industrial development. This 
is accomplished as it is always accom- 
plished—through the device of judicial 
legislation and an abhorrence of trifling 
restriction or exclusions which tend to 
stifle progress and the demands of public 
pressure to conform to the new order. 

Thus we find an abundance of authority 
which rejects the view that it is the will 
of the person by whose agency the injury 
was caused that determines the accidental 
character of act, and accepts the view that 
if the act and injuries flowing therefrom 
were accidental as to the person injured, 
then they are accidental within the mean- 
ing of the usual liability policy written on 
a “caused by accident basis.” 

Thus where a guest in an automobile 
sought to get out of the car to avoid 
advances being made by the host, and the 
host speeded up the car and swerved from 
side to side, the insurer was denied relief 
in a declaratory relief action upon the 
theory that as to the guest she did not 
intend to be injured, and thus the inju- 
ries were accidental.” 

Where an employe of the insured inten- 
tionally inflicted an injury upon another 
person, not at the direction nor with the 
consent of the insured, the injury was acci- 
dental as to the insured. The court rec- 
ognized that the claim would not have 
been covered under a “caused by accident” 
policy if the insured had directed or con- 
sented to the assault and battery. 

In the Canadian Radium case” the 
“injured” person became ill as the result 
of several months exposure to radium poi- 
soning. The policyholder settled with the 
injured person and sought to recover the 
amount of the settlement from his insurer 
under the provisions of a comprehensive 
personal liability policy on a “caused by 
accident” basis. The insurer attempted to 
defend upon the basis that the illness to 
the injured person was not the result of 
an “accident” but rather the consequences 
of an occupational disease becoming mani- 
fest over a long period of exposure. The 
court, in rejecting defendant’s contention, 
stated that an accident is an event that 
takes place without one’s foresight or expec- 


*Columbia Casualty Co. v. Abel et al, 171 Fed. 
2d 215. 

Huntington Cab Co. v. American Fidelity & 
Casualty Co., 155 Fed. 2d 117. 

*Canadian Radium & Uranium Corp. v. Indemn- 
ity Ins..Co., of North America, 104 N.E. 2d 
250 (1952). : 
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tation, and that in substance the illness 
from which the injured suffered was out- 
side her foresight and expectation. 


The court cited with approval the Peru 
Plow and Wheel case* wherein the Illinois 
court criticized insurance companies for 
attempting to put such strained construc- 
tion upon their policies which in substance 
required that distinction be drawn between 
“accidental injury,” “accidental means,” 
“caused by accident,” etc. 

The Texas court in considering facts 
somewhat similar to those which existed 
in the Neale Construction Company case 
(supra) came to an opposite conclusion in 
the Anchor Company case®* decided about 
three years before. In the Anchor Casualty 
Company case the policyholder, an oil well 
driller, caused a well to blow out and to 
pour mud, oil, and sand in various direc- 
tions for two days, piling more and more 
debris on the property of abutting owners. 
The action was in declaratory relief and 
became important because the policyhold- 
er carried single minimum limits of 
$5,000.00 with aggregate limits of $25,- 
000.00. The basic purpose of stating aggre- 
gate limits is to protect the insurer against 
the consequences of frequent recurrent 
events each producing damages in excess 
of the stated limits of liability before no- 
tice is given the insurer and action can be 
taken to retire from the risk before the 
recurrence of losses proved catastrophic 
to the carrier. 

In this case the insurer contended that 
blowing of the oil well was one “accident” 
and thus it was liable for its basic limit 
of $5000.00, tendering this amount in 
court. 

The court, in completely disregarding 
the purpose of such coverage, held against 
the insurer stating that each accident must 
be construed from the point of view of 
the person whose property was injured. 

To what lengths a court will “judicially 
legislate” against a carrier in an effort to 
cast to one side what it apparently regards 
as trifling restrictions or exclusions in its 
contracts of insurance is exemplified in a 
recent Kentucky case” where the insured, 
a carpenter contractor, placed a wooden 
header against a chimney of a church 


“Peru Plow & Wheel Co. v. Industrial Commis- 
sion, 142 N. E. 546 (Ill) 

Anchor Casualty v. McCabel, 178 Fed. 2d 322 
(Texas) (1949). 

*Koch v. Ocean Accident & Guarantee Corp., 
230 S.W. (2d) 893 (Ky.) 1950. 
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while repairing same, which ultimately 
caused a fire destroying the church. The 
insurer contended that no “accident” had 
occurred within the meaning of the policy 
and that the fire resulted from faulty work- 
manship for which it was not liable. 

The court, in holding against the insurer 
and seeking to “do equity” between the 
parties, resorted to the time-worn principle 
that since it appeared that the policy was 
capable of two meanings, an ambiguity 
thus existed which would be resolved 
against the insurer.” 

When considering the New Hampshire 
Financial Responsibility Act, the court 
waived aside all policy defenses including 
the matter of public policy, stating that 
the act is compulsory rather than volun. 
tary and that therefore all injuries result. 
ing from the automobile are covered.” 

In a Washington case” the insured’s 
employe, a restaurant waiter, launched an 
unprovoked attack upon a patron. The 
insured carried a general liability policy 
on a “caused by accident” basis. The court 
held against the insurer which would 
appear to a Washington in that group 
of states which hold that the term “acci- 
dent” shall be considered from the point 
of view of the victim rather than the actor. 

The case also stands for the rule that 
even though the conduct of an employe 
may be willful or intentional, the policy 
will nevertheless indemnify the employer 
(named insured) as the event was acci- 
dental to him.” (also™) 

Finally, the Sixth Circuit upheld cov- 
erage for a gas station proprietor who 
deliberately shot and killed a customer on 
the insured’s premises." The insured said 
he thought the customer was a racketeer. 
The court in the civil action was able to 
view the shooting as “accidental” as to 
the customer, thus bringing the consequ- 
ences of the incident within the purview 
of the coverage. 


What Is an Occurrence? 


There is as much a lack of legal opinion 
with reference to the use of the word 


44 Cal. Jur. Secundum, “Insurance,” Section 
297, Page 1166. 

*Hartford Accident & Indemnity Co. v. Wolbarst, 
57 Atl. (2d) 151 (N. H.). 

*Westerland v. Argonaut Grill, 187 Wash. 437: 
60 Pac. (2d) 228. : 

“Briggs Hotel Company v. Zurich General Acct 
dent & Liab. Ins. Co., 213 Ill. App. 334. 

"New Amsterdam Casualty Co. v. Jones, 135 Fed. 
(2d) 191. 
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“occurrence” in liability insurance policies 
as there is an abundance of opinion relat- 
ing to the use of the word “accident” in 
various forms of policies. This in spite 
of the fact that the change in language 
from “accident” to “occurrence” in some 
forms of policies has been under studied 
consideration of the Joint Forms Commit- 
tee since 1935, and in somewhat wide- 
read actual use since 1944. 

This perhaps is not as surprising on 
reflection as it appears to be at first im- 
pression, for, as has already been pointed 
out, the draftsmen of this language in- 
tended that the change in language would 
result in broadening of coverage and 
undoubtedly the carriers have not felt 
justified in attempting to avoid coverage 
in cases thus far presented under this 
form of contract. However, some working 
knowledge of the intended meaning of the 
word “occurrence” is desirable. 

Webster defines “an occurrence” as an 
appearance, happening, incident, or an 
event. He further defines “an event” as 
“the fact of taking place or occurring” 
or “that which comes, arrives or happens,” 
a “coming, happening, incident, or event, 
especially one that happens without being 
designed or expected.” In this respect it 
would appear to be synonymous with “acci- 
dent,” but it also appears that the term 
“occurrence” embraces but ‘s not limited 
to an undesigned or unexpected event. 
It further appears that an “accident” is 
always an “occurrence,” but the opposite 
is not always true, for in substance an 
“accident” presupposes an event which is 
unintenional, undesigned, and unexpected. 
In short, an “occurrence” embraces the 
intentional as well as the unintentional, 
the designed as well as the undesigned, 
and the expected as well as the unex- 
pected, and thus is broader in its scope of 
coverage than would be provided under 
a contract written on an “accident” 
basis.*-* 

Attempts have been made to define the 
word “occurrence” within the policy lan- 
guage in an effort to convey the intent of 
the underwriter. We find such an under- 
taking in a standard endorsement form™ 
which reads as follows: 

““Occurrence’ means an unexpected 


“Ward v. Jones, 234 Pac. (2d) 98 (Calif.) 1951. 
"67 C.J.S. “Occurrence,” Page 84. 

“16 A.L.R. 25. 

"51 A.L.R. 1010. 

“Louisiana Standard Endorsement. 
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event or happening which results in bod- 
ily injury during the policy period, or 
a continuous or repeated exposure to 
conditions which result in ily injury 
during the policy period, provided the 
insured did not intend or anticipate that 
injury would result. All damages arising 
out of such exposure to substantially the 
same conditions shall be considered as 
arising out of one occurrence.” 


This endorsement is designed to convert 
a liability policy from an “accident” basis 
to an “occurrence” basis, for which a charge 
of one per cent of the basic premium is 
made. It is interesting to note that the 
fore part of the endorsement picks up the 
consequence of the unexpected; to wit, the 
“accident” and in addition thereto at- 
tempts to cover the consequence of con- 
tinuous or repeated exposure without pick- 
ing up the results of acts of the insured 
which are designed to create damage, or 
which damage would be the natural and 
probable result of the insured’s acts. 


The Joint Forms Committee, after years 
of study and collaboration with executives 
in the insurance industry, believed the 
effect of substitution of “occurrence” for 
“accident” would be:" 


1. There is no basis in the policy for 
denial of coverage for injuries inten- 
tionally caused except insofar as cov- 
erage for such injuries would be 
excluded in any event as against pub- 
lic policy. 

. There is no basis for denial of cov- 
erage for injuries resulting from ex- 
posure to harmful conditions over a 
long period of time. 


. There is no definite basis for a pre- 
cise application of the policy to injury 
from the time standpoint or for a pre- 
cise determination of the policy 
limits; i.e., the word “accident” con- 
notes the source of events which fol- 
low and to the extent it has that 
meaning, the statement that coverage 
applies to accidents which occur dur- 
ing the policy period is precise; if 
the accident occurs while the policy 
is in force, the insurance applies to 
injuries resulting therefrom whenever 
such injuries occur. However, the 
word “occurrence” may mean not 
only the source but the result and 


“As expressed by The National Bureau of Cas- 
ualty Underwriters—July 7, 1949. 
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therefore there may be several “‘occur- 
rences” resulting from what is 
regarded as an accident. To the 
extent this is possible, a policy apply- 
ing to “occurrences” during the policy 
period may deny the policyholder 
protection for an “occurrence” after 
the expiration of the policy which 
would ordinarily be considered as an 
injury resulting from an “accident” 
during the policy period. Conversely, 
the company’s limit of liability may 
apply to more than one “occurrence” 
which might ordinarily constitute one 
“accident.” 


Public Policy 


Since it appears that the only defense 
available to the insurer under unrestricted 
“occurrence” policies is whether the act of 
the insured which produced the damages 
is repugnant to public policy, some analy- 
sis of this phase of the matter is indicated 
as a part of this discussion. 

This entire subject matter turns upon 
the basic principle that contracts which 
are contrary to public policy are unen- 
forceable. Again, the basic rule has become 
the subject of so many exceptions that the 
rule thus becomes more honored in the 
exception than in the rule itself. 

It is stated that an insurance contract 
is against public policy and void if its pur- 
pose and intent is to indemnify the insured 
against a violation of law by him, or with 
his permission, or to hamper or impede 
the enforcement of the law against the 
actual offender, as where it indemnifies 
insured against the consequences of a vio- 
lation of a criminal statute by him.” 

Appleman refers to the rule as follows: 


“Although the general terms of an 
indemnity agreement were broad enough 
to cover loss through the indemnitee’s 
immoral, fraudulent, or felonious acts, a 
loss so caused was treated as excepted.” ” 


As it is immediately apparent these defi- 
nitions, without exception or distinction, 
by no means give a true picture of what 
constitutes public policy or a violation 
thereof, for standing alone these defini- 
tions would make impossible the writing 
of fidelity bonds for there is always in- 
volved in such cases some encroachment 


44 C.J.S. “Insurance” Section 242, Page 1005. 

*Appleman, Section 4252, Note 7. 

“Fidelity Phenix Fire Ins. Co. v. Murphy, 146 
So. 387 (Ala.) 
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upon the criminal law with a consequen: 
response on the part of the bonding com. 
pany to answer for the debt of the prin- 
cipal, which in substance is a benefit to 
the principal. Further, it is immediately 
apparent that, particularly as relates to the 
operation of an automobile, in most cases 
there perhaps is a violation of some crimi- 
nal law whether it be a speeding statute 
or a statute relating to willful and wanton 
misconduct, intoxication of the driver, etc. 

The courts have attempted to recognize 
numerous exceptions to the rule with the 
apparent result that in the case under con- 
sideration a new rule was created, being an 
outgrowth of an unrestricted urge to “do 
equity.” This has given rise to rules and 
principles unrelated to or in conflict with 
each other. 

In an early English case“ the insurance 
company prevailed where the policyholder 
struck a pedestrian while driving at an 
unlawful speed and while intoxicated, 
which resulted in a conviction under the 
Criminal Code. The court conceded that 
if the policy had been worded to the effect 
that the carrier undertook to indemnify 
against damages recovered, they would not 
have hestitated to hold the carrier. 

In an Illinois case handed down in 
1940,“ where the per excluded liability 
for damage caused by willful, wanton, or 
intentional acts of the insured, the court 
relieved the insurer of liability where the 
injuries to the insured’s guest arose as the 
result of the insured’s willful and wanton 
misconduct. 

These cases are obviously very much in 
the minority, the tendency being to expand 
the carrier’s liability in many cases beyond 
that which he contemplated in drafting 
the policy. 

In the Rothman case," a leading case if 
not the leading case on the subject, the 
court attempted to set down what in its 
opinion was the influence of public policy 
upon liability insurance policies. It stated: 


“It is well settled from the standpoint 
of public policy that the act of intention- 
ally inflicting an injury cannot be cov- 
ered by insurance in anywise protecting 
the person who inflicts such injury. - - - 
In our opinion, only those acts which are 
not motivated by an intent and purpose 


“0’Hern v. Yorkshire Ins. Company, 51 Ontario 


Law Report 130, 67 D.L.R. 735 (1921). 

“Hill v. Standard Mutual Casualty Co., 110 Fed. 
(2d) 1001, (Ill) (1940). 

“Rothman v. Metropolitan Casualty Co. (Supra). 
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to injure are to be regarded as covered 
by the terms of this policy. As previously 
pointed out, practically every instance 
in which liability arises under such a 
policy involves a violation of some traf- 
fic law or regulation. There is no limi- 
tation in the terms of the policy in 
respect to the subject under considera- 
tion. It is broad in its scope of liability 
as is the term ‘accidental’.” 


It has been held, and is now the major- 
ity rule, that punitive damages are covered 
even though the defendant’s acts were will- 
ful, wrongful, wanton, and done in a 
reckless disregard of the plaintiff's rights, 
where the policy protected the owner and 
the acts were committed by a servant“ ““ 

The courts have had some considerable 
struggle in attempting to reconcile the dis- 
tinction, if any, between the words “will- 
ful,” “wanton,” and “reckless,” in an effort 
to determine whether they contain the 
elements of such disregard of public rights 
as to be repugnant to public policy. 

An Ohio court, in holding against the 
carrier under a Michigan guest statute, 
stated that the insured’s conduct was reck- 
less but not willful in the sense that the 
operator intended the reckless speed but 
not the ensuing result.“ 

In a Massachusetts case where the com- 
pulsory insurance statute of that state was 
under consideration, the court in holding 
the carrier liable stated that the statute 
provided that the policy should furnish 
indemnity for or protection to the insured, 
and that it was not the intent of the legis- 
lature that the right of an injured person 
should depend on the rights of the insured 
or the operator of a motor vehicle and that 
the words “liability to pay damages” as 
used in the statute included liability aris- 
ing by reason of willful misconduct.“ 

The struggle which the court continues 
to have with reference to the element of 
intent as suggested in the words “willful- 
ness” and “wantonness” is demonstrated 
in the Sheehan case.* This case arose out 
of the death of a guest where the host 


“Ohio Casualty Co. v. Wilfare Finance Co., 75 
Fed. (2d) 58 (1921); 295 U. S. 734; (Certiorari 
denied). 

“Hendricks v. Employers Mutual Liab. Ins. Co., 
98 F.S. 84. 

“Huntington Cab Co. v. Amer. Fid. & Cas. Co., 
63 F.S. 939. 

“Herrell v. Hickok, 13 N.E. (2d) 358 (Ohio). 

“Wheeler v. O’Connell, 9 N.E. (2d) 544 (Mass.) 
1937; 111 A.L.R. 1038. 

“Sheehan v. Goriansky (Supra) . 
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drove his car against a telephone pole and 
suit was brought to recover damages upon 
the theory that the host was guilty of will- 
ful, intentional, or wanton conduct as 
required by the guest statute as a condition 
precedent to effecting recovery. The court 
recognized that intentional and willful mis- 
conduct on the part of an operator would 
mot come within the coverage of a policy 
but that a judgment secured on willful, 
intentional, or wanton conduct, would not 
be precluded from coverage since the pre- 
cise ground of liability in the tort action 
was not determined and therefore the par- 
ties could litigate the question of coverage 
in a subsequent suit. ‘The court said that 
the trial court had found that the judg- 
ment was covered by the policy. “He thus 
found by implication that the ground of 
liability was not willful conduct but was 
no more than wanton conduct or reckless 
conduct. This finding was not plainly 
wrong.” 

In another Massachusetts case” the court 
struggles further with the distinction 
between the various words used in guest 
statutes in an apparent effort to come up 
with some satisfactory conclusion that, 
even though these words connote intent, 
they are not repugnant to public policy 
and thus should be covered under the 
contract. 

The court in this case went on to say: 
“But wanton or reckless conduct, while 
the legal equivalent of intentional con- 
duct, is substantially different. Reckless 
misconduct differs from intentional wrong- 
doing in a very important particular. 
While an act, to be reckless, must be 
intended by an actor, the actor does not 
intend to cause the harm which results 
from it. It is enough that he realizes or 
from facts which he knows should realize 
there is a strong probability that harm may 
result, even though he hopes or even 
expects that his conduct will prove harm- 
less. However, a strong probability is a 
different thing from the substantial cer- 
tainty without which he cannot be said to 
intend the harm in which his acts result.” 
(Citing Restatement: Torts—Section 500, 
Comment F.) 

Some states have prescribed by code 
those things which constitute encroachment 
upon its concept of public policy. For 
example, the State of California in Civil 
Code, No. 1607, states: 


“Commonwealth v. Welansky, 55 N. Y. (2d) 902 
(Mass.) (1946). 
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“The consideration of a contract must 
be lawful within the meaning of Sec- 
tion 1667.” 


Section 1667 states: 


“That is not lawful which is: . .. (2) 
Contrary to the policy of express law, 
though not expressly prohibited; or (3) 
otherwise contrary to good morals.” 
Section 1668 of the Civil Code provides: 

“All contracts which have for their 
object, directly or indirectly, to exempt 
any one from responsibility for his own 
fraud, or willful injury to the person 
or property of another, or violation of 
law,” whether willful or negligent, are 
against the policy of the law.” 


Section 533 of the California Insurance 
Code reads: 


“An insurer is not liable for a loss 
caused by the willful acts of the insured; 
but he is not exonerated by the negli- 
gence of the insured, or the insured’s 
agents or others.” 


This section of the law is an old one, 
its legislative history indicating that it was 
passed to relieve a fire insurer from the 
consequences of arson by the named 
insured. It has been referred to many times 
and expanded in its application to other 
forms of insurance, although the drafts- 
men of that section apparently were think- 
ing in terms of the effect of this language 
upon a fire insurance carrier where a delib- 
erate setting of a fire was involved. 

The matter of public policy was well 
considered by the late Justice Cardoza in 
1921, when a member of the New York 
Circuit Court of Appeals." This being a 
Cardoza decision lends dignity to the court’s 
reasoning which can virtually be unchal- 
lenged. Thus it is widely cited and quoted 
in many cases which have been handed 
down since this case. 

The case went up on appeal on the prin- 
cipal question of whether an automobile 
policy covered an accident where the 
insured automobile was driven by a minor 
contrary to a state statute, and thus was 
an act contrary to the public policy of the 
state. The court, in holding against the 
insurer, stated: 

“The question is whether indemnity 
in such circumstances is consistent with 
public policy.” (This policy contained 


‘\Messersmith v. American Fidelity Co., 133 N.E. 
482. 


INSURANCE COUNSEL JOURNAL 


January, 1954 


no specific exclusion relating to the ope. 
ration of an automobile by a minor.) 


The court went on to say that public 
policy is determined by the legislature, and 
further pointed out that virtually every 
automobile accident involved fault of some 
kind and generally a violation of the law. 
The court then further stated: 


“In too many ways to be misread the 
state, through its legislature, has mani- 
fested recognition and approval of the 
business of insurance against the conse. 
quences of negligence, whether personal 
or vicarious. Even without the aid of 
legislation, courts of high authority have 
reached a like conclusion. 

“Insurance, instead of prejudicing the 
victim of an accident, is seen to supply 
in many cases the only fund from which 
the victim can be paid.” 


This language summarizes rather well 
the attitude of the courts and the public 
with reference to the imposition of restric. 
tions upon liability policies which enable 
an insurer to successfully deny coverage, 
particularly when that denial of coverage 
results in a windfall to the insuror as 
expressed by some courts, and frequently 
a severe detriment to an innocent third 
person who otherwise has no recourse than 
to the insuror’s policy. 

This case stands as a continuing invita 
tion to other courts to ever expand the 
scope of liability to which a carrier will 
become exposed in the policies which he 
presently writes and in his policies of 
tomorrow. 


Conclusion 


Courtrooms are filled with the bones of 
exploring underwriters who have under- 
taken to express. through the medium of 
the insurance policy, the hazards which 
they wished to accept and those they 
wanted to reject insofar as coverage to 
the policyholder is concerned. 

Public demand for the elimination of 
trifling detail and an ever-increasing scope 
of protection, together with the court's ten- 
dency to judicially legislate these things 
into the insurance companies’ contracts, 
has resulted in a not-too-gradual expan- 
sion of liability under policies which on 
their face would seem to exclude such mat- 
ters. 

The industry must dedicate itself to a 
willingness to underwrite a policy which 
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sses utmost simplicity on its face, and 
provides protection to the policyholder 
under virtually every circumstance, for 
which the industry can expect a premium 
commensurate with the exposure indicated. 


The public today rejects the “economy 
model.” It demands and is willing to pay 
for a de luxe version of that which it seeks 
to purchase. 


The industry is not justified in creating 
modifications in its policies which give 
rise to infrequent struggles between itself 
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and its policyholder as to whether a certain 
coanpnnainaly isolated situation is covered. 
The insurer’s security lies in its ability to 
underwrite against the type of risk which 
by design or through a conscious disregard 
of the rights of the public thus causes 
almost certain unjustified loss to the 
insurer. This will require more and more 
a well defined and consistent statement of 
public policy by our legislative and judi- 
cial processes as a forerunner to the ulti- 
mate adoption by the industry of an “all 
risk” policy of utmost simplicity. 


The Effect of the Non-Resident Motorists Statutes on 
Federal Venue Provisions 


Joun R. Baytor 


Lincoln, Nebraska 


ie article raises the question of 
whether in the federal court of the 
district where the tort was committed a 
non-resident of such district can maintain 
an action against another non-resident in 
view of the federal venue provision that, 
“A civil action wherein jurisdiction is 
founded only on diversity of citizenship 
may ... be brought only in the judicial 
district where all plaintiffs or all defend- 
ants reside.” The discussion is concerned 
primarily with cases involving automobile 
accidents but if the arguments of the 
courts concluding venue lies in the auto- 
mobile cases become generally accepted, it 
will be possible to maintain an action for 
any tort, automobile or otherwise, in the 
district where the tort arose, regardless of 
whether the plaintiffs or defendants are 
residents of that district and he ee of 
the venue statute. As Judge Goodrich says, 
“The settlement of the question here in- 
volved is not one which, either way, will 
shake the foundations of American juris- 
prudence.” If you like to play around 
mentally with analogies of case to case, 
with legal fictions, and with concepts of 
residence and waiver, then you may enjoy 
reading this article. If not, then I suggest 
you merely make a note to haul it out the 
next time you are confronted with a prob- 
lem of maintaining a court action in fed- 


——_ 


"McCoy v. Siler, 205 F.2d 498, 500 (C A 3rd, 1953). 


eral court where neither the plaintiffs nor 
the defendants resides. 


Every state and the District of Columbia 
has a statute providing for service of pro- 
cess upon a non-resident of the state in 
actions growing out of the use or operation 
of a motor vehicle in that state." That this 
statute is a valid exercise of the police 
power of the state is well-settled; the abil- 
ity of a citizen of one state t» obtain juris- 
diction in the courts of his own state over 
the non-resident motorist by service of pro- 
cess as provided by this statute is no longer 
subject to attack on constitutional grounds.” 
Because of the diversity of citizenship in 
such an action, it may be brought in the 
federal as well as the state courts within 
the state.’ 


This method of obtaining service of pro- 
cess is also available to non-residents who 


*Hess v. Pawloski, 274 U. S. 352 (1927); Kane v. 
New Jersey, 242 U. S. 160 (1916). 


°28 U. S. C. § 1391 (a) (Supp. 1952). 
eg: Blunda v. Craig, 74 F. Supp. 9, 12 (E. D. 
Mo. 1947) . 
But see: 


Niemiec v. Interstate Motor Freight System, 
2 F.R.D. 408 (D. C., W.D., Mich., 1942) and 
concurring opinion of Maris, C. J., in McCoy 
v. Siler, supra, to the effect that Federal 
Court has no jurisdiction because Fed. Rule 
4 (f) provides summons may not be served 
outside the state. 
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are injured within the state by another 
non-resident motorist. Hence a resident 
of Iowa who is injured by a resident of 
Missouri may serve process as provided by 
the statute and maintain the action in the 
state courts of Nebraska when the injury 
results from an automobile accident occur- 
ring in Nebraska.“ But where such an 
action is brought in the federal courts of 
Nebraska, the provisions of the federal 
venue statute’ are violated. That statute 
provides: 


A civil action wherein jurisdiction is 
founded only on diversity of citizenship 
may .. . be brought only in the judicial 
district where all plaintiffs or all de- 
fendants reside. 


In an effort to circumvent the express 
language of this statute and allow an 
action which is brought where none of 
the parties resides, courts presented with 
a suit by a non-resident against a non-resi- 
dent motorist have relied on the decision 
in Neirbo Co. v. Bethlehem Shipbuilding 
Corp.’ It was held in that case that any 
action ey | be brought in a federal court 
against a foreign corporation in a judicial 
district in which such foreign corporation 
is doing business. The corporate defend- 
ant had appointed an agent for service of 
process in compliance with the statutory 
provisions governing foreign corporations 
doing business within the state. The court 
of Appeals for the Sixth Circuit and eleven 
federal district courts have held in reported 
cases that the Neirbo case by analogy gov- 
erns the maintenance of an action for dam- 
ages arising out of an automobile acci- 


*Herzoff v. Hommel, 120 Neb. 475, 233 N.W. 458 
(1930); Welsch v. Ruopp, 228 Iowa 70, 289 
N.W. 760 (1940); Malak v. Upton, 166 Misc. 
817, 3 N. Y. S. 2d 248 (Sup. Ct. 1938); Alberts 
v. Alberts, 217 N.C. 443, 8 S.E. 2d 523 (1940). 

*28 U.S.C. §1391 (a) (Supp. 1952). 

*308 U. S. 165 (1939). 

"Olberding v. Illinois Central R. R. Co., 201 F. 
2d 583 (C.A. 6, 1953); Falter v. Southwest 
Wheel Co., 109 F. Supp. 556 (D.C. W.D. Pa., 
1953); Burke v. Greer, 114 F. Supp. 671 (D. C. 
W. D. Ga., 1953) ; Archambeau v. Emerson, 108 
F. Supp. 28 (W. D. Mich., 1952); Jacobson v. 
Schuman, 105 F. Supp. 483 (D. Vt. 1952); 
Garcia v. Frausto, 97 F. Supp. 583 (E.D.. Mo. 
1951); Burnett v. Swenson, 95 F. Supp. 524 
(W. D. Okla. 1951); Kostamo v. Brorby, 95 F. 
Supp. 806 (D. Neb. 1951); Thurman v. Con- 
solidated School Dist., 94 F. Supp. 616 (D. C. 
Kan. 1950) ; Urso v. Scales, 90 F. Supp. 653 (E. 
D. Pa. 1950); Morris v. Sun Oil Co., 88 F. Supp. 
529 (D. Md. 1950); Steele v. Dennis, 62 F. Supp. 
73 (D. Md. 1945); Krueger v. Hider, 48 F. 
Supp. 708 (E.D. S.C. 1943). 
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dent involving a non-resident motorist’ 
These actions were brought in the judicial 
district in which the accident happened, 
by a non-resident of the state, such state 
having a statute which provides that 2 
non-resident motorist shall be deemed to 
have appointed an agent for service of 
process. 

The Courts of Appeals for the First and 
Third Circuits’ and three federal district 
courts” have held that an action against a 
motorist may not be maintained in a dis. 
trict where neither the plaintiff nor the 
defendants resides, regardless of a non-resi- 
dent motorist statute of the state in which 
such district is located, and, with the 
exception of a New York case, which was 
decided prior to the Neirbo decision, have 
distinguished the Neirbo decision. 

The question, then, as pointed out by 
Professor Scott,” is whether a state in fact 
does by its non-resident motorist statute 
remove a restriction on venue imposed by 
the federal statute. In answering this 
question, it is necessary to examine the 
Neirbo case and the venue provisions in 
the federal statutes. 


1, Distinctions Between Foreign Corpo- 
rations and Non-Resident Motorists: 
Analysis of the Neirbo Case 


The following is a fair and accurate 
precis of Justice Frankfurter’s opinon in 
the Neirbo case: 


a. Conceptions as to the residence and 
proper venue of a natural person are 
not difficult. Conceptions of residence 
of, and proper venue of actions against 
corporations are more intricate.” 

b. In reaching a just solution of prob- 
lems of corporate status in the law, the 
actual result effected is the enforcement 
of “. . . rights and duties appropriate 
for collective activity.” But the lan 
guage of the court explaining such 
results has been metaphorical in that 


‘Martin v. Fischbach Trucking Co., 183 F. 2d 53 
(Ist Cir. 1950); McCoy v. Siler, 205 F. 2d 498, 
500 (C A 3rd, 1953). 

*Waters v. Plyborn, 93 F. Supp. 651 (E.D. Tenn. 
1950); Martin v. Fischbach Trucking Co., 9 
F.R.D. 602 (D. Mass. 1941; DeLaet v. Seltzer, 
1 F. Supp. 1022 (E.D.N.Y. 1932). 

"Scott, Hess and Pawloski Carry On, 64 Harv. 
L. Rev. 98, 102 (1950). Professor Scott raises 
the question and indicates general a ent 
with the holding in Martin v. Fischbach Truck- 
ing Co., 183 F. 2d 53 (Ist Cir. 1950). 

“Neirbo Co. v. Bethlehem Shipbuilding Corp. 
308 U. S. 165 (1939). 
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thereby corporations have been assimi- 
lated to natural persons.” 

c. Merely because by use of the meta- 
phor appropriate results are reached as 
to the issues presented in early cases, the 
same metaphor should not be extended 
to reach absurd results in other cases 
involving different questions. “. . . Ex 
parte Schollenberger” ... displaced meta- 
phor with common sense.’ 

d. The rationale of the Schollen- 
berger case is that an action against a 
corporation should be maintained in 
any court of a place where it is doing 
business. Generally it was felt intoler- 
able that suit could not be maintained 
against a corporation where it had sub- 
stantial activity.” 

e. Although the Schollenberger case 
was decided under the earlier act pro- 
viding for venue in the district of which 
the defendant is an inhabitant or in 
which he shall be found, “The delega- 
tion (by Congress) of ‘in which he shall 
be found’ was not directed toward any 
change in the status of a corporate liti- 
gant. The restriction was designed to 
shut the door against service of process 
upon a natural person in any place 
where he might be caught.” 

f. The corporate defendant’s appoint- 
ment of an agent for service of process 
and consent to suit in New York was 
an actual, true contract, not a fiction by 
operation of law.” 

g. Choice of the terms “waiver” or 
“consent to be sued” is “. . . merely an 
expression of literary preference.” “The 
essence of the matter is that courts affix 
to conduct consequences as to place of 
suit consistent with the policy behind § 
51," which is ‘to save defendants from 
inconveniences to which they might be 
subjected if they could be compelled to 
answer in any district, or wherever 
found.’ ” * 

Mr. Justice Frankfurter, in the Neirbo 
case, seems to be saying that a corporation 
doing business in a state has a quality of 
contact with, and situs in that state similar 


"Id. at 169. 

"Ex Parte Schollenberger, 96 U. S. 369 (1877). 

“Neirbo v. Bethlehem Shipbuilding Corp., 308 
U. S. 165, 169 (1939). 

"Id. at 170. 

“Id. at 171. 

"Id. at 175. 

"Now, 28 U.S.C. § 1391 (a) (Supp. 1952). 

"Neirbo v. Bethlehem Shipbuilding Corp., 308 
U. S. 165, 168 (1939). 
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to that of a natural person resident therein, 
so that the doing of business by a corpora- 
tion is within the meaning intent, or 
rationale of the word “reside” as that word 
is used in the venue statute providing 
for maintenance of an action where the 
defendant resides. He was careful not to 
apply the word “resident” to the corpora- 
tion doing business, because the term 
might have had unfortunate consequences 
in other situations not then under con- 
sideration. As he pointed out, reaching 
results metaphorically with words usually 
applied to natural persons has had unfor- 
tunate consequences when the same meta- 
phor is applied to a different corporate 
problem. 

The court, in the Neirbo case, decided 
only that the place where the corporation 
is doing business is its residence within the 
meaning of the venue statute. 

On the other hand, the terms “resi- 
dence” or “reside,” have a fairly definite 
meaning when used in connection with na- 
tural persons. To hold that the place 
where a natural person uses the public 
highways is the residence of such person 
within the meaning of the venue statute is 
to distort completely the natural meaning 
of the word “residence.” 

Mr. Justice Frankfurter nowhere states 
or implies that the requirement for ap- 
pointing a process agent under state law 
affects the court’s decision as to appropri- 
ate venue. He makes it clear that it is the 
nature of the defendant’s activity in the 
state which is controlling. He says that 
the terms “waiver” and “consent to be 
sued” are expressions merely of literary 
preference, but that the essence of the ques- 
tion is the nature and significance of the 
conduct in the district where venue is 
sought over the defendant’s objection. 

True, the defendant corporation had 
appointed an agent in New York for serv- 
ice of process; Mr. Justice Frankfurter 
points out that such appointment was in 
writing, a true and actual contract. This 
appointment and contract was part of or 
incident to the corporation’s business activ- 
ities in New York. The non-resident mot- 
orist statute states that the non-resident 
is deemed to have appointed an agent for 
service of process, and such result may be 
conceived to follow by operation of law 
from the use of Nebraska highways.” But 
it is the activity to which the appointment 


*Kostamo v. Brorby, 95 F. Supp. 806 (D. Neb. 
1951). 
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is incidental that is the essence of the 
matter for venue purposes. Corporate busi- 
ness activities are much closer to a concept 
of corporate residence within the mean- 
ing of the venue statute than is driving an 
automobile to a natural person’s residence 
—the latter being a quite definite concept 
under the venue statute. 

As far as any weight | be given to 
the mode of appointment of an agent for 
service of process, the actual, written ap- 
pointment by the corporation indicates a 
closer connection, a more significant activ- 
ity within the district in which venue is 
sought than does the mere fictional ap- 
pointment by the terms of the non-resident 
motorist statute.* 

In Martin v. Fischbach,” followed by 
McCoy v. Siler,” it was pointed out that 
it was by chance that the drafters of the 
first non-resident motorist statutes em- 
ployed the language or fiction of appoint- 
ment of an agent; that this language or 
fiction was not the ground for holding 
the statute constitutional in Hess v. Paw- 
loski,™ that jurisdiction of the state court 
rests on power and not on consent at all; 
and that the construction of the federal 
venue statute should not be affected by the 
chance use of language by the early draft- 
ers of the state statutes. 

A further distinction between the 
foreign corporation and the non-resident 
motorist has been suggested.” The two are 
not clothed with identical rights and privi- 
leges under the Constitution. A corpora- 
tion is not considered a natural person, 
but is solely a creature of the state. It does 
not enjoy the full rights of a natural per- 
son who is also a citizen of the United 
States. It does not have a citizen’s right 
to move from one state to another for the 
transaction of business, and when it ap- 
points a resident agent, or establishes 
places of business within a state, it gives 
up no right inherent in citizenship; instead, 
it takes on a burden in exchange for a 
privilege. 

On the other hand, a citizen has a right, 
by virtue of his being a citizen of the 
United States, to pass freely from state to 
state using the highways without restric- 
tion. But when a citizen of the United 


“Martin v. Fischbach Trucking Co., 183 F. 2d 53 
(Ist Cir. 1950). 

“Ibid. 

*205 F. 2d 498, 500 (C A 3rd, 1953). 

™274 U. S. 352 (1927). 

*Waters v. Plyborn, 93 F. Supp. 651 (E.D. Tenn. 
1950). 


INSURANCE COUNSEL JOURNAL 


January, 1954 


States enters a state having a non-resident 
motorist statute, his rights of free passage 
are curtailed; a right granted to citizens 
of the United States becomes subject to 
a burden imposed by the state. Thus in 
Waters v. Plyborn™ it is concluded that: 


. . . when a non-resident enters this 
State his right of free passage is curtailed 
by the ‘imposition of a burden. True, 
he acquires the privilege of using the 
State’s highways, but in acquiring the 
privilege he does more than take on a 
burden; he sustains the abridgement of 
a right, as well. Accordingly, there is 
an element of compulsion in the non- 
resident motorist statute, whereas in the 
appointment of a resident agent by a 
non-resident corporation there is no 
compulsion. In legal contemplation, 
waiver and compulsion are inharmoni- 
ous terms, hostile, and mutually ex- 
clusive. 


2. Congressional Limitation of Federal 
Venue Since The Neirbo Decision. 


After the decision in the Neirbo case, 
§ 1391” was revised to include a new sub- 
section (c) as follows: 


A corporation may be sued in any 
judicial district in which it is incorpo- 
rated or licensed to do business or is 
doing business, and such judicial district 
shall be regarded as the residence of such 
corporation for venue purposes. 


It has been said, in regard to the addi- 
tion of the foregoing subsection, “. . . it 
is clear that no change in the substantive 
law was intended by the codifiers.”* This 
statement has been given in support of the 
conclusion that the non-resident motorist 
waives his venue privilege. It would seem, 
however, that the statement supports the 
opposite conclusion. Given the clear lan- 
guage of sub-section (c) and assuming that 
no change was made in the substantive 
law as announced in the Neirbo case, it 
follows that the latter decision was limited 
to a holding that the district in which a 
corporation is doing business is regarded 
as its residence for venue purposes. The 
codifiers did not use language to the effect 
that any corporation appointing, either 
expressly or by operation of law, an agent 


*93 F. Supp. 651, 652 (E.D. Tenn. 1950). 

“98 U.S.C. § 1391 (Supp. 1952). 

“Morris v. Sun Oil Co., 88 F. Supp. 529, 530-551 
(D. Md. 1950) ; Kostamo v. Brorby, 95 F. Supp. 
806, 808 (D. Neb. 1951). 
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for service of process thereby waives its 
venue privileges under § 1391 (a). From 
the language actually employed by the 
codifiers of sub-section (c), it appears that 
they understood the substantive law as 
announced by the Neirbo decision to be 
that by doing business a corporation 
acquired, within the venue statute, a status 
akin to the residence of a natural person. 
It further appears that the codifiers did 
not understand the Neirbo decision to 
hold that venue is waived by reason of 
appointment of an agent for service of 
process. 

Whatever the understanding of the codi- 
fiers as to the previously existing substan- 
tive law of the Neirbo case, and regardless 
of whether their intention was to change 
or not to change such law, the law of 
venue, as announced in § 1391 and 1406 
seems clear: 


(a) An action may be maintained 
against a corporation where it is doing 
business.” 

(b) An action against a natural per- 
son may not be maintained in a district 
where neither he nor the plaintiffs 
resides;* provided the defendant has 
interposed timely and sufficient objec- 
tion to the venue.” 

Thus, it can be reasoned that Congress 
regarded natural persons and corpora- 
tions as separate and distinct classes by 
covering each in separate provisions. 
Further, indication of the favored posi- 
tion of a natural citizen of the United 
States in regard to venue can be seen 
in sub-section (d),“ which provides: 
“An alien may be sued in any district.” 


3. Subjection of Federal Venue 
Provisions to State Laws 


The venue of the United States courts 
cannot be lessened or increased by state 
statutes regulating venue or establishing 
rules of procedure.” The rule of Erie 
R. R. v. Tompkins,” which applies to the 
substantive law of the cause of action in- 
volved, does not require conformity with 


“28 U.S.C. § 1391 (c) (Supp. 1952). 

"28 U.S.C. § 1391 (a) (Supp. 1952). 

"28 U.S.C. § 1406 (b) (Supp. 1952). 

"28 U.S.C. § 1391 (d) (Supp. 1952). 

“Simon v. Southern Ry., 236 U. S. 115 (1951); 
Foote v. Kansas City Life Ins. Co., 92 F. 2d 
744 (5th Cir. 1937); McCoy v. Siler, 205 F. 2d 
498, 500 (C. A. 3rd, 1953). 

“304 U. S. 64 (1938). 

“on v. Craig, 74 F. Supp. 9, 12 (E.D. Mo. 


INSURANCE COUNSEL JOURNAL 


Page 45 


state laws relating to venue.” ‘The supre- 
macy of the federal venue statutes was 
recognized in the Neirbo case as follows: 


In finding an actual consent by Beth- 
Ichem to be sued in the courts of New 
York, federal as well as state, we are 
not subjecting federal procedure to the 
requirements of New York law. We are 
recognizing that “state legislation and 
consent of parties may bring about a 
state of facts which will authorize the 
courts of the United States to take cogni- 
zance of a case.” 


In the Neirbo case the “state legislation” 
was the New York statute setting out re- 
quirements for doing business by foreign 
corporations, including the requirement 
of appointment of a resident agent for 
service of process; the ‘“‘consent of parties” 
was the appointment in writing of such 
agent; the “state of facts . . . authorizing 
the courts of the United States to take 
cognizance . . .” was the doing of business 
in New York. Such state legislature and 
such appointment in writing does “bring 
about” the corporation’s doing business 
in the state. According to the reasoning 
in the non-resident motorist cases which 
are decided on the basis of the Neirbo 
case, “the state legislation” is the non- 
resident motorist statute, and the “con- 
sent” is the use of the highways, which is 
deemed equivalent to written appointment 
of an agent for service of process. But the 
non-resident motorist statute and the use 
of the highways do not “bring about” any 
“state of facts” analogous to a corporation’s 
doing business. Thus, in the case of the 
non-resident motorist, the statement of the 
law as laid down in the Neirbo case 
becomes: “We are recognizing that state 
legislation and consent of parties will 
authorize the courts of the United States 
to take cognizance of a case.” 

By omitting from Mr. Justice Frank- 
furter’s statement the words “. . . may 
bring about a state of facts which . . .,” 
the meaning of the actual statement is 
entirely distorted, and the federal law as 
to venue is subjected to state law. Under 
the rule of law as announced by the Neirbo 
case, it is the state of the facts, such as 
doing business, which authorizes the court 
to take cognizance of the case. Under 
the rule as made applicable to non-resident 
motorists, it is the state law, itself, which 


"“Neirbo Co. v. Bethlehem Shipbuilding Corp., 
308 U. S. 165, 175 (1939). 
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authorizes the court to take cognizance of 
the case. 


4. Convenience As a Basis for Extension 
of Federal Venue 


Certain of the district court opinions 
which have held that a non-resident motor- 
ist has waived his federal privilege have 
said: 


(a) Venue in the place where the acci- 
dent occurred is best suited to the con- 
venience of the witnesses.” 


(b) Since suit could be maintained 


against the defendant in the state court, 
the maintenance of suit in the federal 
court of the same state puts the defend- 
ant to no additional inconvenience. 
The purpose of the federal venue stat- 
ute is to save the defendant from incon- 
venience and therefore maintenance of 
the suit in the federal court does not 
violate the purpose of the venue statute.* 


Both of these arguments could be used 
against a non-resident in any action other 
than one growing out of an automobile 
accident. In most states,” any action, ex- 
cept actions involving real estate, may be 
brought against a non-resident in the 
county in which he may be found and is 
served with summons. If either of the 
foregoing arguments is a sound reason for 
maintenance in federal court of an action 
by a non-resident against a non-resident 
motorist, then it should be equally as 
sound when used to justify a failure to 
apply federal venue provisions in any 
action against a non-resident. Thus, by 
judicial interpretation, § 1391 (a) would 
be extended to read: 


. where all the plaintiffs reside, or 
where all the defendants reside, or where 
the cause of action arose and all the 
defendants can be summoned. 


“Burke v. Greer, 114 F. Supp. 671 (D. C. M. D. 
Ga., 1953); Falter v. Southwest Wheel Co., 109 
F. Supp. 556 (D. C. W. D. Pa. 1953); Kastamo 
v. Brorby, 95 F. Supp. 806 (D. Neb. 1951); 
Burnett v. Swenson, 95 F. Supp. 524 (W. D. 
Okla. 1951). 

“Burke v. Greer, 114 F. Supp. 671 (D. C. M. D. 


Ga., 1953); Falter v. Southwest Wheel Co., 109 
F. Supp. 556 (D. C. W. D. Pa. 1953); Archam- 
beau v. Emerson, 108 F. Supp. 28 (W. D. Mich. 
1952); Burnett v. Swenson, 95 F. Supp. 524 
(W. D. Okla. 1951); Kostamo v. Brorby, 95 F. 
Supp. 806 (D. Neb. 1951); Steele v. Dennis, 62 
F. Supp. 73 (D. Md. 1945). 

*e.g.: Neb. Rev. Stat. § 25-408 (Reissue 1948) . 


INSURANCE COUNSEL JOURNAL 


January, 1954 


In 1887, Congress struck from the venue 
statute a provision that suit might be main- 
tained in any district in which the defend. 
ant might be found.* 


Congress frequently has reconsidered the 
venue statute; by reenacting it in substan- 
tially its present form, Congress has indi- 
cated the conclusion that the greatest jus- 
tice in the greatest number of cases results 
from a general rule which serves the certain 
convenience of either the plaintiffs or of 
the defendants rather than from 4 rule 
which only possibly may serve the conveni- 
ence of witnesses at the certain inconveni- 
ence of the defendant. The fact that the 
United States Supreme Court has held in 
effect that a state may hold a different 
opinion as to proper venue in the state 
courts without violating the United States 
Constitution,“ does not affect the Congres- 
sional pronouncement as to what is the 
most just treatment of venue as far as 
the federal courts are concerned. 


5. Venue on Removal as a Basis for 
Venue of a Similar Action Com- 
menced in Federal Court 


Recent cases* holding that a non-resi- 
dent motorist may not avail himself of the 
federal venue statute in a suit by a non- 
resident rely heavily upon Knott Corp. v. 
Furman,* a corporation, not a motorist 
case, where it was said: “Certainly no pur- 
pose of justice is served by permitting a 
defendant to be sued in the state but not 


“Prior to 1887, the provisions in 18 Stat. 470 
(1875) provided that: “. . . no civil suit shall 
be brought before either of said courts [circuit 
or district] against any person by any original 
process or proceeding in any other district than 
that whereof he is an inhabitant, or in which 
he shall be found at the time of serving such 
process or commencing such proceeding. . . .” 
This was amended by 24 Stat. 552-553 (1887) 
to read:. “. . . no civil suit shall be brought 
before either of said courts against any person 
by any original process of proceeding in any 
other district than that whereof he is an 
inhabitant; but where the jurisdiction is 
founded only on the fact that the action is 
between citizens of different States, suit shall 
be brought only in the district of the residence 
of either the plaintiff or the defendant. . . .” 

“Hess v. Pawloski, 274 U. S. 352 (1927). 

“Burke v. Greer, 114 F. —-. 671 (D. C. M. D. 
Ga., 1953); Falter v. Southwest Wheel Co., 109 
Fed. Supp. 556 (D. C. W. D. Pa. 1953) ; Burnett 
v. Swenson, 95 F. Supp. 524 (W. D. Okla. 
1951) ; Kostamo v. Brorby 95 F. Supp. 806 (D. 
Neb. 1951); Jacobson v. Schuman, 105 F. Supp. 
483 (D. Vt. 1952); Archambeau v. Emerson, 
108 F. Supp. 28 (W.D. Mich. 1952). — 

“163 F. 2d 199, 204 (4th Cir.), cert. denied, 332 
U. S. 809 (1947). 
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the federal courts in a situation . . . where 
the defendant unquestionably has the right 
to remove the case to the federal courts 
if sued in the state courts,” “ 

The court in McCoy v. Siler® met this 
agument simply by pointing out that the 
holding of the 4th Circuit on facts of 
Knott v. Furman has not been followed 
by the other circuits on the same facts. 

Certainly, however, venue on removal 
has no bearing on the proper construction 
of section 1391, providing for venue of 
actions originally brought in federal court. 
The case of Lee v. Chesapeake & Ohio 
Ry.“ decided that removal of a cause by a 
defendant otherwise meeting the require- 
ment for removal is permitted. Numerous 
decisions have relied upon this as a deter- 
mination that not only could the defend- 
ant remove, but having removed he could 
no longer raise a question of venue of the 
action in federal court. These decisions 
used the language of a waiver of the venue 
provisions of § 1391," by the defendant 
arising from his “choice” in removing the 
action from the state to federal court. This 
theory of waiver of venue by consent to 
removal, however, was questioned in 
Greenberg v. Giannini,“ wherein it was 
pointed out that venue for federal diver- 
sity actions was a right vested in the de- 
fendant; that in order to be considered 
as having waived that right the defendant 
must have a choice of remedies; that 
removal did not involve a choice of fed- 
eral courts; and that without such choice 
there could be no waiver.® 

This case was followed in the same cir- 
cuit by Moss v. Atlantic Coast Line R. R.” 
which affirmed the reasoning as to waiver 
in the earlier case but reached the opposite 
result by holding that venue of the re- 
moved action was determined by the 
removal provision,” which, consistent with 


“Knott Corp. v. Furman, 163 F. 2d 199, 205 (4th 
Cir. 1947). 

“205 F. 2d 498, 500 (C. A. 3rd, 1953). 

“260 U. S. 653 (1923). 

“28 U.S.C. § 1891 (a) (Supp. 1952). 

“140 F. 2d 550 (2d Cir. 1944). 

“Id. at 553. See also Barron and Holtzoff, Fed- 
Practice and Procedure § 370 (Rules ed. 1950). 

“157 F. 2d 1005 (2d Cir. 1946). 

"28 U.S.C. § 1441 (a) (Supp. 1952): “Excpet as 
otherwise expressly provided by Act of Cong- 
ress, any civil action brought in a State court 
of which the district courts of the United States 
have original jurisdiction, may be removed by 
the defendant or the defendants, to the district 
court of the United States for the district and 
division embracing the place where such action 
is pending.” 
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the “otherwise provided by law” provision 
in § 1391," provided that such an action 
should be brought in the federal district 
wherein the state court action was pending. 


From the foregoing, it seems clear that 
by the removal statute Congress has fixed 
the venue of a removed action. But it 
certainly does not follow that the removal 
statute fixes the venue also for actions 
which could have been removed if com- 
menced in the state court, but which actu- 
ally were brought originally in federal 
court. With respect to actions commenced 
in federal court, we must either conclude 
that the language quoted from Knott Corp. 
v. Furman is erroneous as a premise to the 
result that venue lies in a non-resident 
motorist case or else conclude that a law 
suit of any nature whatsoever can be main- 
tained in the federal court of any district 
in which the defendant can be served. 


Conclusion 


Since the decision of the Neirbo case 
rests on the status of a corporation, rather 
than upon waiver by the appointment of 
an agent, it is not analogous to the case of 
a non-resident motorist. Extending the 
permissive venue of actions in federal 
court because of the wording of a state 
statute, or on the ground that the action 
could have been brought originally in the 
state court and removed to the federal 
court, or on the grounds of convenience 
and “purposes of justice,” either is unwar- 
ranted court legislation or else is an indi- 
cation that in any action federal venue 
will be anywhere that the defendants can 
be summoned. 


EDITOR’S NOTE: 


After time for withdrawing the foregoing article 
from publication had passed, the Supreme Court 
of the United States decided the question in ac- 
cordance with the views expressed herein. Olberd- 
ing v. Illinois Central R. R. Co., 22 U.S.L. Week 
4008 (Nov. 10, 1953). The sole ground for reversal 
of the judgment on a plaintiff's verdict of $37,700 
was improper venue of the action as herein dis- 
cussed. The author is informed that the Eighth 
Circuit Court of Appeals now has under considera- 
tion a similar action involving the same question 
wherein the verdict for the plaintiff is $80,000. 


“A civil 


=28U. S. C. § 1391 (a) (Supp. 1952): 
action wherein jurisdiction is founded only on 
diversity of citizenship may, except as other- 
wise provided by law, be brought only in the 
judicial district where all plaintiffs or all 
defendants reside.” 
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Is Aviation Ultra Hazardous? 


GEORGE W. OrR 
New York, New York 


HE decision in Prentiss v. National 
Airlines’ illustrates dramatically the 
harmful effect of the inadequate and often 
incorrect information being published by 
proponents of legal reform that would by 
special legislation change the basis of lia- 
bility from fault to absolute liability. It 
deserves the serious consideration of that 
part of the legal profession that wishes to 
preserve the social gains of legal progress 
for the past 2,000 years from reaction that 
would take us back beyond the dark ages. 
The court states that the crux of the 
case, or group of cases, is the constitution- 
ality of the New Jersey statute imposing 
absolute and unlimited liability on the 
owner of the airplane for bodily injury or 
damage to property of innocent third par- 
ties on the surface.” My disagreement is 
not with the final conclusion that the 
statute is constitutional (regardless of my 
opinion) since neither I nor my principals 
are parties to the litigation. The statute 
can be changed as it has in many states 
when convinced how unjust it was to avia- 
tion. I am disturbed at the effect of judi- 
cial approval of what I consider in certain 
instances to be the unsound and unsup- 
ported reasons for the conclusion that avia- 
tion is an ultra hazardous activity. I deny 
that either the law or the facts support 
such a premise. The majority of people 
fear aviation because the majority of peo- 
ple know little about it and we all fear 
the unknown. 

This is not an attack upon the judges 
involved, their legal knowldge, or their 
competence, although any dissenting opin- 
ion is necessarily a criticism of their con- 
clusions and their methods of reaching 
their conclusions. I certainly am not 
interested in detracting from their per- 
sonal or professional reputation. My per- 
sonal impression from the context of the 
opinion is that they succumbed to the 
usual fear of lawyers who feel ill-equipped 


1U. S. Dist. Ct., N. J. May 13, 1953; 4 Avi 17, 123; 
1953 US & CAvR 171. 

6:27 P. L. 1929, chap. 311, p. 721; Amended 
P. L. 1946, chap. 237, p. 849. 


to cope with a new field of the law with 
which they do not consider themselves 
familiar and have felt that they had to 
have expert advice. 

That is the greatest difficulty I have had 
in handling the thousands of actual claims 
and litigations growing out of aviation 
accidents all over this nation and in thirty 
other jurisdictions pretty well all over the 
world. It has been most difficult to get 
lawyers to realize that there is nothing 
mysterious either in flying—which utilizes 
basic natural laws as stable as does trans- 
portation on the ground or water—or the 
law applicable thereto—which for the most 
part is the same law applicable to other 
torts on the surface’ and with which all 
lawyers in practice involving liability 
should be familiar. In directing more liti- 
gation involving aviation liability than any 
other man, certainly in this hemisphere, | 
have found applicable the same principles 
of law I was taught when getting my LL.B. 
in 1910.‘ But I have learned to respect our 
system of common law, unique to English 
speaking peoples, for I have seen it take in 
stride the stupendous technilogical devel- 
opments of the last half century—the auto- 
mobile, electronics in all its wonderful 
forms, automatic home appliances, avia- 
tion—satisfactorily dispensing justice to all 
concerned. There has been no judicial 
expression that our established law cannot 
give justice in aviation litigation.’ 

I am convinced that the thinking and so- 
called authority upon which the Prentiss 
opinion is based accomplishes injustice 
and class discrimination, although I cer- 
tainly do not charge the Honorable Jus- 
tices with such intention. I do believe 


*Exceptions: 
(1) The few states having statutes applicable 
to surface damage, ; 
(2) State Guest Statutes applicable to avia- 
tion, and 
(3) The Warsaw Convention. CCH Avi Law 
Reports Par. 27, O11, 1934 USAvR 239; 49 
Stat. 3000 (1934); Orr, March 1945 Va. 
Law Review 423. 
‘Orr, Feb. 1952 Insurance Law Journal, 120. 
*1942 Report N. Y. State Bar Assn. Comm. on 
Aeronautical Law, confirmed 1952. 
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them to be the victims of plausible but 
unsound facts and thinking, accepted with- 
out too much questioning because believed 
to be the products of experts in a field 
with which they believe themselves to be 
unfamiliar. The court appears to swallow, 
hook, line and sinker, the arguments and 
conclusions of advocates of imposed lia- 
bility because of impressive political con- 
nection with centralized government bu- 
reaus rather than because of the actual 
experience necessary to judge the effect of 
changing our liability standards. The use 
in the article referred to by the well known 
names and the names of well known or- 
ganizations in a way to convey a com- 
pletely false impression, the reckless way 
in which inaccurate or incomplete asser- 
tions are used in arguments and the com- 
pletely unsupported conclusions drawn 
from this hodge podge reminds me of a 
humorous story published in the Cape 
Times, Cape Town, S. Africa. A school 
boy was assigned the subject of the Magna 
Carta. His composition ran thus: 


“On a beautiful evening in August 
1582 Queen Elizabeth entered the anci- 
ent town of Coventry and, divesting her- 
self of her clothing, mounted on a snow 
white stallion and rode through the 
principal streets of the city. 

“On her way she met Sir Walter 
Raleigh, who, observing her naked con- 
dition, threw his cloak about her, crying: 
‘Honi soit qui mal y pense’ which, being 
translated, means: “Thy need is greater 
than mine.’ 

“The Queen graciously responded, 
‘Dieu et mon droit,’ which translated 
means, ‘My God you are right!’ This 
incident is called the Magna Carta.” 

As indicated, the decision in this case 


is incidental in the writer’s interest. 
Whether or not the New Jersey law im- 
posing absolute liability upon the owner 
of aircraft for surface damage is constitu- 
tional is beside the point at hand. The 
effect of the decision in confirming what 
the writer believes to be misinformation 
and unsound reasoning is the real danger. 
As long as legal reformers and college pro- 
fessors and their students choose to write 
articles purporting to reform legal rules 
that have conclusively proven themselves 
to be in the interest of justice and adapt- 
able to changing conditions, there can be 
little criticism of their doing so in a land 
of free speech. But when the learned judges 
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of our U. S. District Courts accept and in- 
clude such misinformation, out of date 
data and unsound thinking in their opin- 
ions as authority, a confirmation and dig- 
nity is added that the writer believes un- 
deserved and inimical to the interests of 
jutsice. 

The court correctly states that the sub- 
ject New Jersey law was part of a model 
law, The Uniform State Law of Aeronaut- 
ics," promulgated by the National Confer- 
ence of Commissioners on Uniform State 
Laws in 1922, which was adopted in whole 
or in part by upwards of 24 states." The 
court was also correct in stating that the 
liability provision® had been adopted by at 
least ten states.’ It will thus be noted that 
often correct information was furnished 
the court, but the information was so in- 
complete that it gave an unfair and inac- 
curate picture of the situation involved. 
The court does not call attention to the 
fact that in 1922 when the said model law 
was evolved, there was not the remotest 
semblance of an aviation industry or that 
a majority of the states refused to accept it, 
or that a oe of those states which 
originally adopted the absolute liability 
section had changed it. These unmen- 
tioned facts give the true picture, not the 
statements made by the court. The model 
act was not primarily legislation to control 
liability but to cope with problems to be 
expected from a new and potentially im- 
portant industry—flying. Its main func- 
tions were to assert state control over the 
airspace and to provide for the regulation 
of a new and essentially different type of 
transportation. This absolute liability 
paragraph was the only section attempting 
to change the law as to liability. The three 
other sections” having to do with tort or 
contractual obligation simply confirmed 
that the rules of law applicable to torts or 
contract on land would apply. This 
drastic change in the law by imposing ab- 
solute liability could only reflect the fears 
of theorists since no pattren of damage 
had actually been proven—there being vir- 
tually no aviation at the time—and as 
argued later, no ultra hazardous character 
has since developed. 


°1928 USAvR 472. 

71944 USAvR 129. 

‘Sec. 5, Uniform State Law for Aeronautics. 

"Delaware, Hawaii, Minnesota, New Jersey, North 
Dakota, South Carolina, Tennessee, Vermont, 
Montana and Wyoming. 

Sec. 6, Collision of Aircraft, Sec. 7, Crimes and 
Torts; Sec. 8, Jurisdiction over Contracts. 
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Uniform State Law Refused by 
Majority of States 


The court did not say that although 
vigorously pushed for some twenty years, 
the majority of states never did adopt this 
model act. So instead of implying that 
adoption “by upwards of twenty-four 
states” lends authority to the uniform act, 
its repudiation by a majority of states 
proves that exactly the opposite was true. 
While the court states that the absolute 
liability provision was ‘‘adopted by at least 
ten states,” the court failed to say it was 
originally adopted by almost all the states 
accepting the model act but the liability 
provision turned out to be so objection- 
able, all but ten had subsequently repealed 
the absolute liability provision and sub- 
stituted either the rules of law applicable 
to torts on land or in four instances” pro- 
vided that proof of damage would 
constitute prima facie evidence of liability, 
but permitting rebuttal. It is therefore 


clear that the information about the Uni- 
form State Law included in the court’s 
opinion is completely misleading as its 
history shows clear repudiation by a ma- 
jority of the states, rather than approval; 


and abandonment of the absolute liability 
provision by many states which originally 
accepted it. 


Uniform State Commissioner's Act Never 
Promulgated to States 


Further misinformation about the Uni- 
form State Law was that it was “withdrawn 
only to be replaced by other legislation 
drafted by that body and this replacing 
legislation imposed substantially the same 
limited absolute liability ‘regardless of 
negligence’ as the act in question.” Such 
was simply not the case. No ras 
legislation” has ever been enacted. The 
1922 act was discarded because it was hope- 
lessly out of date. Also the National Asso- 
ciation of State Aviation Officials—an or- 
ganization that once vigorously pushed the 
old “uniform” act—had adopted a new 
model act which did not include the abso- 
lute liability provision. It is true that the 
Aeronautical Code Committee of the Uni- 
form State Commissioners produced and 
contemplated promulgating a most objec- 
tionable draft that included both absolute 
liability and compulsory insurance, but the 
law was never promulgated to the states. 


“Georgia, Maryland, Nevada and Wisconsin. 
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The Commission’s Aeronautical Code Com- 
mittee withheld the law at the request 
of the Civil Aeronautics Board, pending 
study of a federal law. I was present at 
that meeting in Gen. Schnader’s office in 
Philadelphia. When no federal law was 
enacted by Congress” the State Commis- 
sioners drafted a proposed new model act 
reviving the previous objectionable draft 
but the Conference very wisely failed to 
approve it at its meeting in Seattle in 
1948.” The legal reformers are still trying 
to get the Conference to revive a similar 
law, but the statement that the 1922 law 
was withdrawn only to be replaced by 
other legislation is simply not factual. Not 
only was there no succeeding legislation, 
it was never even promulgated to the states. 
The 1922 law lost its support by not only 
the Uniform Commissioners but by every- 
one else, because it was antiquated and the 
most antiquated section in that law was 
the one providing absolute liability for 
surface damage. The 1938 Handbook, 
National Conference Commissioners on 
Uniform State Laws, referred to by the 
court as authority described a proposed 
draft by its Aeronautical Code Committee 
that certain elements were attempting to 
foist upon the country but naturally could 
not tell of its later withdrawal or the fail- 
ure of a similar law to receive the approval 
of the 1948 Conference. The distinct inti- 
mation by the court that the 1922 Act, so 
far as the absolute liability provision is 
concerned, was and is continued through a 
subsequent act endorsed and promulgated 
by the Conference, is therefore inaccurate 
and misleading. 


The court held that the legislative au- 
thority has wide discretion so long as the 
choice is supported by substantial reason 
and does not violate the fundamental re- 
quisites of fairness and justice, even though 
the soundness for such choice seems to the 
courts quite open to debate. This discus- 
sion is to debate the correctness and sound- 
ness of some of the reasons, not the court’s 
decision. While the court thus did not 
guarantee the soundesss of all its reasons, 
the acceptance and citation of certain inac- 
curate, incomplete and misleading data, 
unfortunately, does indicate approval. 


"Several were introduced in Congress, for in- 
stance, the O’Hara HR 532 in 1945. 

“For analysis of the proposed law see Orr 1948 
Proceedings of the ABA Insurance Section, 144- 
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“Limited” Absolute Liability 


‘The argument of the court in answer to 
defendant’s claim that the liability of the 
aircraft owner is made absolute is difficult 
to follow, if not a bit dumbfounding. The 
court supports the fact the statute does 
not impose absolute liability by stating that 
the statute does not make the owner abso- 
lutely liable to aircraft passengers, but only 
to persons or ey a on the land or water 
beneath. Where is the relevancy of liabil- 
ity to aircraft passengers when the subject 
under discussion is persons and property on 
the ground—the only class affected by the 
statute? In the next place, the court cor- 
rectly states that contributory negligence 
by the plaintiff bars recovery. How does 
such a provision affect the absolute lia- 
bility imposed when contributory negli- 
gence is not at issue—and almost impos- 
sible to imagine in the circumstances? 
Next, the court says the “air man” or oper- 
ator of the aircraft, if not the owner or 
lessee, is not made absolutely liable. Again, 
such a thought seems entirely irrelevant 
when the question is with respect to abso- 
lute liability being imposed upon the 
owner. Admitting that there are circum- 
stances in which the statute would not 
impose absolute liability, as in the irrele- 
vant situations stated by the court, the fact 
remains that the statute does impose abso- 
lute liability upon the defendant, just as 
the defendant stated. To say that the 
claim of the defendant—that the liability 
of the defendant is made absolute rather 
than dependent upon negligence—is un- 
sound just because the law does not so 
affect someone else, is difficult to follow. 
The interesting expression “limited” abso- 
lute liability is of little benefit to the party 
being held absolutely liable. 


Absolute Liability Is Class Privilege 


I am afraid that we get the real key to 
the reasoning being followed by the court 
when it finds “the underlying purpose” of 
the act to be to place the cost of the dan- 
gers of the enterprise upon the industry 
itself, rather than upon completely inno- 
cent third parties. And to back up this 
finding, the “nation-wide” theory of Work- 
men’s Compensation is cited. It is diffi- 
cult to find a similarity between a purely 
social law involving the master and servant 
status and a law in which no such relation- 
ship exists. The operator of the aircraft 
may be just as innocent of wrong as the 
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third party. So the preference is not given 
to the “innocent” as the court's pious state- 
ment would indicate but clearly and 
frankly gives preference to one class—the 
claimant—over the other—the operator. 
The operator of an aircraft is conducting 
just as legitimate a service to the public 
as the so-called “innocent” man working 
in his own garden. Both Congress“ and 
the Supreme Court” have declared aviation 
to be in the public interest. To hold the 
operator of any legitimate enterprise, be 
it railway, aircraft or motor vehicle, abso- 
lutely liable regardless of fault is class leg- 
islation, imposing injustice upon one class 
for the benefit of another. 


Aethelbert an Excellent Authority 
on Special Privilege 


It is astonishing and a bit shocking to 
hear the court—in an attempt to histori- 
cally justify the imposition of absolute lia- 
bility—go back to the times of Aethelbert 
and Alfred the Great in the Ninth Cen- 
tury. It is, of course, true that there was 
an old Anglo-Saxon legal proverb or 
maxim, “Buy spear from side or bear it” 
which expresses the principle that you buy 
off the wrath of the injured or his pro- 
tector or be prepared to fight it out. In 
other words, the liability without fault 
rule was imposed in the primitive Eng- 
land of that day. It is nevertheless odd to 
go back to gangster law, whether the auto- 
crat be called chief, king or dictator, to 
historically justify a modern legal concept, 
although that is exactly where idealistic 
socialism has inevitably led its victims. 
But to return to such primitive times is to 
blithely overlook all of the real social gains 
accomplished in law since the dark ages. 
With the development of civilization, the 
general security was affected by negligence 
as well as intentionally inflicted wrong. 
The more civilized doctrine that liability 
should result from ‘fault rather than the 
brute force necessary to enforce reparations 
began to develop early in the more civilized 
nations. In Roman law the doctrine of 
Aquilian culpa reflected this development. 
Liability on the analogy of lex Aquila, an 
old statute of the republic dating back well 
before the time of Christ provided for 
damage done wrongfully. “One who has 
been at fault must repair the injury due 
to his fault.” It culminated in a provision 


“49 U.S. C. §401. 
*2 Avi 14, 189; 328 U. S. 256; 1945 USAvR 1. 
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of the Code Napoleon: “Any act what- 
ever done by a man which causes damage 
to another obliges him by whose fault the 
damage was caused to repair it.” Absolute 
liability without fault was completely in- 
consistent with this development of moral- 
ity and common justice. It is true that in 
the common law, absolute liability for 
directly caused injury to person or prop- 
erty resisted progress into the 17th Cen- 
tury. But at the end of the 16th Century, 
the theory of justice was gaining in Eng- 
land. In Lord Cromwell’s case in 1578, Coke 
tells us that the King’s Bench held that a 
statute was “against common right and 
reason and so void where it provided that 
those who do not offend are to be pun- 
ished.” To punish those who do not offend 
is exactly what absolute liability without 
fault accomplishes. For this honorable 
court to go back to the 9th Century to es- 
tablish historical authority for a legal doc- 
trine is to overlook the civilized advances 
briefly noted above, the signing of the 
Magna Carta at Runnymede in 1215, in 
fact all constructive develpoment in the 
law limiting the injustice of privilege. It 
is only in this modern social era that so- 
called human justice is often placed above 
impartial justice to all in accordance with 
merit. Our greatest danger is that short- 
sighted reformers may force us to return 
to the times of Aethelbert and Alfred the 


Great. As stated, my argument is not that 
absolute liability is beyond the legislative 
authority but that it is primitive, reaction- 
ary and unjust. 


Aviation Called Hazardous on 
Development to 1938 


Since it is well established in the law, 
as well as in common sense, that the lia- 
bility of anyone operating a dangerous or 
ultra hazardous agency or harboring dan- 
gerous animals is not dependent altogether 
upon questions of fault or negligence, the 
court then proceeds to try to prove that the 
airplane is an ultra hazardous operation. 
To do so, they haul out and dust off an au- 
thority not quite so ancient as Aethelbert 
and Alfred but about as antiquated and 
outmoded—the action” of the American 
Law Institute in which the grave dangers 
of flying are imagined by most people of 
that day are recounted and as a conse- 
quence the learned jurists came to the 


Restatement of the Law of Torts, 520 comment 
(b) p. 43, (d) p. 44. 
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conclusion that aviation was an ultra haz. 
ardous activity. I do not challenge the 
court’s description of the lawyers in the 
Institute being “recognized as our out- 
standing association of jurists.” I do def- 
initely challenge their fitness to reach such 
a conclusion of fact or that in 1938 they 
had available sufficient data to support 
such a conclusion. Except to enumerate 
most of the dangers these worthy gentle- 
men had heard about the new art of fly- 
ing, I recall no effort they made to sub- 
stantiate their fear. I think it may be 
assumed that they knew little about avia- 
tion themselves and certainly not enough 
to pronounce such drastic judgment. 

The learned jurists apparently recog- 
nized this situation, for they based their 
observation upon “aviation in its present 
state of development.” Such a conclusion 
is utterly valueless in judging aviation 
today when aviation has grown from the 
experimental stage of an industry just get- 
ting its start to a seasoned and experienced 
factor in transportation. For instance, in 
1938 when the jurists called aviation ultra 
hazardous, just over one million passengers 
were carried by U. S. A. scheduled do- 
mestic air carriers—1,197,100 to be exact 
—only about 68 million plane miles. The 
passenger fatality rate was 4.5 per 100 mil- 
lion passenger miles flown. In 1952 over 
25 million revenue passengers were carried 
—25,019,742 to be exact—over 447 million 
plane miles. The passenger fatality rate 
was 0.4 per 100 million passenger miles 
flown.” In other words, the court accepts 
a pronouncement based upon a situation 
existing so many years ago that the devel- 
opment has increased 25 times. That is 
just what the Institute jurists had warned 
against! 


Liability for Trespass Absolute 
Only If Ultra Hazardous 


That same Institute in its Restatement 
of the Law of Torts condemns the oft- 
expressed theory that no legislation is 
really needed to impose absolute liability 
on aircraft for surface damage as such is 
already the law on the theory of trespass.” 
After stating the early English common 
law of strict liability for trespass, the jur- 
ists give the “Present Rule: Except when 
the actor is engaged in ultra hazardous 


“CAB Comparative Safety Statistics 1938-1952— 
dated August 15, 1953. 

*Sec. 166 Non-Liability for Accidental Intrusions, 
Volume 1, p. 394-5. 
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activity, an unintentional and non-negli- 
gent entry on land in the possession of 
another or causing a thing or third person 
to enter the land, does not subject the 
actor to liability to the possessor even 
though the actor causes harm .. .” 

The stricter liability of the aircraft op- 
erator for damage to persons and property 
on the surface, therefore, is reduced to a 
pure matter of fact as to whether aviation 
is or is not an ultra hazardous activity. The 
fact that the Institute said so in 1938 means 
nothing today in spite of their qualifica- 
tions to speak with authority as to the law. 
Let us look objectively at a few high spots 
in the record of aviation, both (1) as to its 
development, and (2) its phenomenal rec- 
ord of safety with respect to persons in- 
jured on the surface by aircraft landing 
and taking off—the only consideration rel- 
evant to injury of persons on the surface. 
And against this record of fact as distin- 
guished from theory, let us critically ques- 
tion the authority so plausibly cited by the 
court in support of its approval of the the- 
ory that aviation is an ultra hazardous 
operation. 


(1) The Development of Civil Aviation 


The International Civil Aviation Or- 
ganization,” a creature of United Nations 
and world body regulating civil flying is 
authority for the following: 


The scheduled airline is by far the larg- 
est element in civil aviation. It serves more 
people than any other branch of civil fly- 
ing, and it is for scheduled airlines that 
the most complete statistical record is avail- 
able. For more than thirty years there has 
been an unbroken record of increase in 
total airline traffic from each year to the 
next. The past year continued the unin- 
terrupted advance. The total passenger 
movement in scheduled air transport in 
1952 was 15% ahead of that for 1951, and 
a little more than two and a half times 
what it had been in the first postwar year 
(1946). 

It is not easy to picture 39,500 million 
passenger-kilometres (about 23,700 million 
miles). To put in different terms, the total 
passenger movement in the world’s airlines 
in 1952 was equivalent to transporting 
7,000,000 people, nearly the population of 
greater London or greater New York, from 
Montreal to Western Europe; from Mon- 
treal to the valley of the Amazon; or from 


——_ 


“Orr, Feb. 1950 Insurance Law Journal, p. 94. 
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Western Europe to Equatorial Africa or 
to the shore of the Persian Gulf. Approxi- 
mately a third of the total passenger move- 
ment, or about 14,000 million passenger 
kilometres (8,500 million passenger miles) 
was international (including operation be- 
tween certain non-contiguous territories) 
the remaining two-thirds domestic. 

In the same period (1946-1952) world air 
cargo traffic increased more than fivefold 
and the scheduled airline figures under- 
state the real importance of air cargo, as 
much cargo is carried by non-scheduled 
operators. 

In the United States, where in 1946 the 
passenger-kilometres by air had been less 
than a third of the figure for Pullman (lst 
class) service on the railways, the air pas- 
senger traffic about equalled the total Pull- 
man traffic in 1951, and in 1952 exceeded 
it by 20%. It appeared that in 1952 about 
a third of the total common-carrier pas- 
senger traffic (all classes of railway accom- 
modation, motorbus, and airline com- 
bined) moving over a distance of 200 kilo- 
metres (120 miles) or more in the United 
States was moving by airline. 

On oversea routes, also, aircraft con- 
necting the U. S. with the rest of the world 
carried more passengers than travelled by 
ship. The number of passengers carried 
between the United States and other coun- 
tries by air (excluding traffic between Can- 
ada, Mexico, Alaska and Puerto Rico) ex- 
ceeded the number carried by surface vessels 
in 1952 by more than 30%, and the total 
number coming or going by air reached 
nearly 1,400,000.” 

Considering U. S. A. domestic and inter- 
national passenger operations alone, the 
number of revenue passengers carried dur- 
ing 1952 increased to 27,386,405; the pas- 
senger miles increased to 16,173,405,000; 
while the number of fatalities per 100 mil- 
lion passenger miles decreased to 0.9—or 
less than one fatality for each 100 million 
passenger miles flown. The Domestic 
Trunk lines flew 12,563,315,000 passenger 
miles at a rate of only 0.4 fatalities per 100 
milion passenger miles.“ Technological 
developments have kept pace with traffic 
development during the 1938-1952 period. 

In view of the above, it seems a bit ridic- 
ulous to say that aviation is still in the 


*Exceprts from ICAO Bulletin, June-July 1953, 
p. 6. 

“CAB Comparison of Accidents in U. S. Sched- 
uled Air Carrier Passenger Operations 1952- 
1951. 
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state of development contemplated by the 
Institute in 1938. 

Facts, not theories, discredit the use of 
the Institute’s label of ultra hazardous on 
the aviation of today, even if it was true 
in 1938 (which I believe it was not). Asa 
matter of fact, it was not then established 
judicially that aviation was ultra hazard- 
ous. We have authority both ways. For 
instance, we have authority as far back as 
1932 in which Justice Steinbrink of the 
New York Supreme Court in an _ intelli- 
gent, legally sound charge to a jury in 
Herrick and Olsen v. Curtis said: “Today 
we recognize that the streets, avenues and 
roads of our cities and villages are the 
natural highways for the automobile, the 
sea is the natural highway for ships of all 
kinds, the air has become the highway for 
the aeroplane and dirigible.* We may no 
longer regard the aeroplane as an innova- 
tion or a novelty. . . . I charge you, gentle- 
men, that aeroplanes are not regarded as 
inherently dangerous instrumentalities but 
the possibility from careless handling is 
obvious.” Brought down to date, we have 
recent decisions by the Supreme Court of 
Nebraska” and the California District 
Court of Appeals™ specifically holding the 
airplane not to be an inherently danger- 
ous instrument. 

It seems to be a fair and legally authori- 
tative statement to say that there was con- 
siderable question judicially whether avia- 
tion was an ultra hazardous operation back 
in the 30s when the Institute so designated 
it and by the standard of the Institute, 
itself, the great development of aviation 
in the meantime completely disqualifies 
said designation as authority today. 


(2) Persons Injured on the Surface 


The safety record of aviation with re- 
spect to innocent third parties on the sur- 
face is spectacular — proving to the in- 
formed person that it is precisely the oppo- 
site to ultra hazardous. 

It is quite natural that the usual citizen, 
knowing little of aviation and reading the 
alarming headlines on the rare occasions 
when there is an aviation accident, sees 
only the dangerous side of flying and 
wants to hold the air operator to an arbi- 


*See also U. S. v. Causby, Note 15 supra which 
used much this same language in 1945. 

*Heitman v. Luhrs, Dec. 29, 1949, 40 N. W. (2d) 
256; 1950 USAvR 58. 

“Johnson & Baird v. Gen Aviation & Gross, 
DCA3, March 1951, 229 P. (2d) 114; 1951 
USAvR 241. 
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trarily high standard of liability. It was 
ever thus as new methods of transportation 
were developed. People protested the 
building and operation of the railway. 
When I bought my first motorcycle and 
rode it down Main Street in 1903, I was 
arrested for scaring the horses and mules. 
But the court, of which I was a judge 
years later, accepting the arguments of my 
lawyer father, quite correctly recognized 
the motor vehicle as a legitimate mode of 
transportation and released me. Residents 
along the road did not like the dust and 
noise and danger to person and livestock 
of the motor vehicle. But the railway and 
the motor vehicle—like the airplane— 
proved their value and that they were here 
to stay. The railway and the motor vehi- 
cle have been accepted without the imposi- 
tion of absolute liability regardless of fault. 
If prejudice and fear is forgotten, the air- 
plane has proven its right to equal treat- 
ment, rather than the treatment accorded 
a dangerous animal. 

It has been difficult for New Jersey resi- 
dents—whether jurists or laymen—to objec- 
tively consider aviation liability without 
prejudice and fear since three particularly 
unfortunate accidents occurred around the 
first of 1952. It appears to the writer that 
those accidents are reflected in the Prentiss 
opinion. Three accidents had occurred in 
quick succession although only two caused 
fatal injury to persons on the ground.” 

The facts are that those accidents were 
the product of entirely separate and unre- 
lated factors and can only be the product 
of the most amazing combination of im- 
probabilities in the history of aviation.” 

Over 16,000,000 take-offs and landings 
were made in, the U. S. A. during 1951 
without even one fatality to persons on 
the surface. Millions upon millions of 
take-offs and landings had been made at 
the Newark airport but Newark had an 
unblemished safety record for twenty 
years! And it should be remembered that 
nearly a third of all plane movements in 
the N. J..N. Y. metropolitan area were 
handled at Newark—some 1,355,000 pas- 
sengers and 110,000,000 pounds of airmail 
and cargo in 1951 alone. 

The Civil Aeronautics Board developed 
statistics on all air carrier accidents which 


*Fatal rather than non-fatal figures are given 
since non-fatal injury is so varied in severity 
that mere statistics mean nothing. 

*Rickenbacker before N. J. Legislative Comm. 
March 21, 1952. 

*aNote 26 supra. 
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involved fatalities to persons on the 
ground in the whole United States from 
March 1946 to March 7, 1953—six years. 
There were only six such accidents on that 
list, including the Elizabeth accidents, and 
there were only four more such accidents 
in which persons on the ground were non- 
fatally injured. In the next place, the 
death toll, as deplorable as any death is, 
was comparatively small. In the Elizabeth- 
Newark area, there were only twelve per- 
sons on the ground killed in those Eliza- 
beth crashes, although the propagandists 
always added the persons on the plane to 
make the list more impressive and to create 
the erroneous impression, which many 
have, that scores of persons on the ground 
were killed. Compare this twelve deaths 
with 550 persons on the ground—pedes- 
trians—killed by automobiles in the New- 
ark-Elizabeth area just since 1941*—550 
persons on the ground killed by automo- 
biles while only a dozen were killed by 
landing or departing airplanes from busy 
Newark Airport in twice that time. Only 
15 persons on the ground have been killed 
(the Elizabeth dozen and three killed in 
the Jamaica, New York accident) in the 
greater New York area in the last ten 
years, whereas 5,865 pedestrians have been 
killed in that area by automobiles.” I men- 
tioned above six accidents in the whole 
United States in six years. Only 21 persons 
on the ground were killed in those six acci- 
dents. In the six years, 1945-1950, 60,600 
pedestrians were killed by automobiles!” 
The learned court denies the persuasive- 
ness of automobile figures on the ground 
of the greater density of such traffic. The 
point at issue is that the court is holding 
the airplane to be an ultra hazardous 
instrument when the automobile, which is 
not so held”—density or not—is taking 
some 3,000 times more lives of third parties 
on the surface!* The court appears to 
wander from relevancy when it quotes a 
statement about the airline passenger 
death rate not being so good as the rail- 
way passenger death rate when hazard to 
persons on the surface, not passengers, is 
the subject under discussion. The fact 
that other forms of transportation have a 
worse safety record than the airplane 
should in fairness be mentioned by the 


“National Safety Council. 

“Greater New York Safety Council. 
*Note 27 supra. 

"Except in Florida. 

"21 to 60,600 
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court as such is the case.“ Such records 
would be fair as giving two sides of the 
argument but would be equally irrelevant. 


Conclusion 


I have tried to give facts, not only that 
disprove the theory that aviation is ultra 
hazardous but that must impress the un- 
biased reader with the almost unbelievable 
safety of aviation to persons on the surface. 

Over 16,000,000 take-offs and landings in 
the U. S. A. during 1951 and not one fatal- 
ity to persons on the surface. Does that 
sound like ultra hazard in view of the tre- 
mendous growth of flying I reported 
above? 

Twenty years of absolute safety in mil- 
lions of take-offs and landings at Newark 
Airport without injuring one person on 
the ground and when the most unprece- 
dented series of accidents in history did 
happen, only twelve persons were fatally 
injured. Does that impress one as a dan- 
gerous record considering the intense activ- 
ity reported? 

From March 1946 to March 1952—with 
all the flying reported above—there were 
only six accidents including those in Eliza- 
beth in the whole United States in which 
persons on the ground were fatally injured 
by take-offs and landings and only 21 peo- 
ple were killed—21 fatalities in a whole 
nation which has more flying than all the 
rest of the world combined, in six years! 
Does that sound like aviation is a wild ani- 
mal roaming the nation and injuring inno- 
cent people? 

In the light of real and relevant facts 
and without any disrespect intended, the 
ultra hazardous theory seems untenable to 
the informed and unprejudiced. 

But here are more facts from the author- 
itative report of the General Doolittle 
Commitee to the President:* “Even bi- 
cycles kill more innoceat bystanders annu- 
ally than aeroplanes.” As a matter of fact, 
seventeen were killed by bicycles ‘alone 
in 1949—more than airlines have killed in 
using Greater New York (including New 
Jersey) airports in twenty years! Does that 
sound like the airplane is extra hazardous 
to “innocent” persons on the ground? 

The Doolittle report says further: “In 
1946-1951 there were approximately 6,500,- 
000 landings and take-offs by aircraft of 
scheduled and non-scheduled lines for each 


**National Safety Council. 
"Sec. 4, Analysis of Risk. 
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crash claiming the lives of people on the 
ground.” Even including the disastrous 
Elizabeth accidents of 1952, the ratio was 
only reduced to 4,000,000 to 1. Does that 
sound like ultra hazard? 

In my humble opinion, it just isn’t so. 
Either everyone else is wrong about the 
standard of liability applied to all other 
forms of transportation or the few states 
including New Jersey, which impose abso- 
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lute liability on aviation, are wrong. To 
do so is to ape the socialistic nations of 
Europe which by their reactionary “lib- 
eralism” have brought the world to the 
brink of disaster with their something for 
nothing greed and would have caused utter 
world chaos but for the poor old unpro- 
gressive U. S. A. which in theory at least 
believes in freedom for the individual and 
equal justice for all. 


What A Trial Lawyer Should Find In An Investigation File 


CLARENCE W. HEYL 


Peoria, Illinois 


i tee TRIAL of a law suit always begins 
with the investigation. In insurance 
litigation there are three important steps 
to be considered at the outset: 

1. To marshal the facts for the benefit 
of the home office and the trial 
lawyer; 

. To make an intelligent settlement of 
the case if this is possible; 

. If the claim reaches litigation, to 
have all the facts so as to bring to the 
jury an accurate picture of the entire 
transaction. 

The trial lawyer should have a thorough 
“from the ground up” investigation, not 
only for his own responsibility as the one 
who will try the case, but for the benefit 
of the home office of the carrier. 

When the file reaches the office of the 
trial lawyer, the first step in acquainting 
him with the case is a comprehensive re- 
port which should be prepared by the 
investigator or adjuster. This report 
should be carefully compiled and be con- 
cise in form, but contain a very clear 
resume of the nature of the case. The trial 
lawyer, upon reading the same, will have 
a bird’s-eye view of the contents of the file 
before he is required to spend any time 
reading statements and examining other 
documents from which to obtain the facts. 

At that time he will probably have 
before him the pleadings in the case which 
will disclose the legal aspects of the issues, 
and if the adjuster or the investigator’s 
report is comprehensive he will be in a 
position to read with intelligence the 
detailed statements and examine the other 


facts to enable him to formulate a defense. 
Therefore, let us consider what should 
be in the comprehensive report; as an 
example, a case involving the ordinary per- 
sonal injury and property damage action. 
I will list the items of this comprehensive 
report as follows: 


. Coverage Nature and amount, (date 
of policy and expiration). 

. Date, Time and Place of Accident. 

. Occurrence. 

. Claimant or plaintiff. 

(a) Age and occupation. 

5. Nature of injuries and extent thereof. 

. Attending physician and expense of 
medical costs. 

. Hospital expense. 

. Examining physician, if any. 

. Name of plaintiff's attorney. (Al- 
though this may be disclosed by the 
pleadings analy in the hands of the 
trial lawyer.) 

. Statement of all negotiations which 
have occurred seal to the time of 
filing suit, including in detail the 
amount of demands for personal 
injury and property damage. 

. A resume of the investigation. 

(a) Which will include a statement 
of the investigator’s report of 
facts. 

(b) A list of the witnesses for both 
the plaintiff and the defendant 
with their addresses and_tele- 
phone numbers properly listed. 

. Comments by the one making the 
investigation. 
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13. List all statements taken from vari- 
ous witnesses, and question and an- 
swer statements, if any, and photo- 
graphs with full explanation as to 
just what the photographs will dis- 
close. 

14. In fatal cases, report on inquest. 


The comprehensive report as suggested 
should be the first document in the file, 
and all of the matters referred to in the 
report should be arranged in the file in the 
same order as shown in the report. After 
the trial lawyer has carefully considered 
the comprehensive report he will then be 
in a position to read the contents of the 
file with an intelligent understanding of 
the nature of the case. 

Now, let us look at the important steps 
i making an investigation. 

First, the investigator should check the 
coverage to ascertain whether the insur- 
ance company is on the risk. If there is 
no coverage, the policyholder should be 
immediately advised so that he may pro- 
tect himself. If there is coverage, then the 
question to be determined is the extent 
and character of the investigation, and if, 
after preliminary investigation, it is deter- 
mined that the facts are so conclusive that 
there is liability, then an intelligent settle- 
ment of the case should be made, if this 
is possible. 

If settlement cannot be made on some 
reasonable basis, then a more thorough 
investigation should be instituted. This 
should concern itself with a search for ma- 
terial which may be used to impeach or 
contradict the witnesses relied upon by the 
claimant, if known to the company inves- 
tigator. An attempt should be made to 
more completely verify the extent of the 
injuries claimed. 

This investigation should include con- 
tacting claimant’s physicians, if possible, 
and checking their reports, and also secur- 
ing advice from other competent medical 
authorities as to the probable extent of the 
injuries. This is the point in the case 
where the use of competent neighborhood 
investigators as to the plaintiff's injuries 
and his or her activities, is suggested. 

The use of moving pictures is, of course, 
a standard procedure in the event the case 
has developed at that point to be one 
where the claimant is exaggerating the 
injuries. 

In most cases, the investigation does not 
end when you get the report to the trial 
lawyer, but only after the trial is finished. 
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What Are the Important Steps in Making 
an Investigation of An Insurance Claim 
and in What Order? 


First, you should call the insured, the 
policyholder, by telephone and tell him 
not to make a statement, either orally or 
in writing, and immediately attempt to get 
a statement from the opposite party before 
he employs an attorney. That is quite 
important. 

Check with the police to ascertain any 
facts which the officers may have, and then 
secure statements from each witness, in- 
cluding any witnesses who may be adverse. 
Question and answer statements should be 
taken in all important cases of any wit- 
ness or witnesses who may appear to be 
adverse. This is urgent, regardless of the 
fact that the witness or witnesses may have 
previously given a narrative signed state- 
ment. 


What Is the Necessity of Taking 
Statements in Any Investigation? 


The purpose is to make a permanent 
record of the facts of the accident while 
they are still fresh in the minds of the wit- 
nesses, and so the statements may be later 
used to refresh recollection, and thereby 
give the witnesses more confidence in their 
testimony as they take the witness stand. 

We all know that few witnesses can 
remember for very long the minute but 
important details of an accident. The 
statement taken from the witness while 
the facts are fresh in his mind is the back- 
bone of the entire investigation. Later, if 
the case reaches litigation the witness may 
review his written statement for the pur- 
pose of refreshing his recollection as to 
the facts. 

The ability to take a good statement is 
indispensable to a competent investigator. 
The subject of statement taking may be 
considered under three heads: 

1. From whom to take a statement. 

2. When to take a statement. 

3. How to take a statement. 

First, take the statement of the claimant. 
Prompt action in this regard is very im- 
portant in every personal injury case. If 
the situation should arise where, by the 
circumstances, you can take either the 
claimant’s statement or that of a vital eye- 
witness, it is suggested that it may be more 
advisable to take the statement of the eye- 
witness as he may later decline to be inter- 
viewed, or may change his mind. If the 
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case reaches the court room the claimant's 
statement may be secured through dis- 
covery deposition. 

As stated before, a signed statement 
should be taken, if possible. After you 
have taken the claimant’s statement, com- 
pare that with the statements of your own 
assured, but always impress upon the 
claimant, or in fact any witness with whom 
you come in contact, the fact that you seek 
the truth, and that you want the true story 
of the accident. 

The statement from the insured, of 
course, should include every physical fact, 
also all oral statements made by anyone at 
the scene of the accident, question of 
speed, etc., and all the physical facts known 
to the insured. 


How Should the Statements Be Taken? 


Make the statement, if narrative, as full 
as possible, and do not forget the full 
name, the address, the telephone number 
and occupation of the person from whom 
the statement is taken. In the event the 
witness is a transient, or longhaul truck 
operator, circus or carnival worker, or in 
a position which requires frequent changes 
of address, secure the names of the persons 
through whom he may always be located. 

When you start to write the statement, 
begin it near the top of the page on the 
left-hand side and do not leave any blanks. 
Have it complete, so that no one can ques- 
tion it, and so that the person who signs 
the statement cannot later say that when he 
signed the statement there were some blanks 
above his signature. Always keep in mind 
that the statement may be used in Court. 
Write plainly and neatly so that the jury 
may be able to read the statement if it is 
offered as evidence. Above all, use the 
witness’ own words and expressions, and 
not your conclusions. Have the witness 
state definitely “when, where, and how” 
he observed the facts of which he is to 
testify. If he says, “I saw the car in ques- 
tion,” locate his position, in the statement, 
so that there will be no question later as 
to where he was at the time he had made 
the observation. State the speed of an 
automobile, if you have speed involved, 
at miles per hour, and do not use the word 
“fast,” “slow,” “very fast,” and so forth. 
Have the witness make an estimate and 
include in the statement the facts upon 
which he bases his opinion. I believe that 
more money is taken away from the com- 
panies in my state in automobile cases on 
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testimony involving speed, by the so-called 
experts than from any other factor. 

Just let me digress a moment and tell 
you how they qualify a witness in an Illi- 
nois Court on the speed of an automobile. 
Here is a witness called, and the lawyer 
for the plaintiff says, “You have ridden 
in an automobile; you have ridden in 
street cars, and trains and bicycles and so 
forth. From that experience are you able 
to form an opinion as to the speed of an 
automobile in which you are riding?” 
“Yes.” “Are you able to form an opinion 
as to the speed of an automobile that you 
see moving?” “Yes.” “At the time of this 
accident did you form an opinion as to the 
speed at which this automobile was travel- 
ling?” “Yes.” “What is your opinion?” 
The witness will then say sixty or seventy 
miles an hour—whatever is necessary to fit 
the case. 

If you find two witnesses with the same 
opportunity of observation, and they dis- 
agree, I suggest that you take both of them 
to the scene of the occurrence and try to 
let them iron out their differences. I have 
never tried a personal injury case involving 
an automobile accident where I did not, 
before the trial, go to the scene of the acci- 
dent. I don’t say that boastingly, but I 
say it for this reason: I always see some- 
thing at the intersection, or at the road, or 
near the road, or some physical fact | 
would not know. That holds good for an 
ordinary witness. You take him to the 
scene of the accident and something will 
appear to remind him of some fact which 
may be important in the law suit. 

Let a witness or witnesses make a dia- 
gram and sign it. That may be very help- 
ful to the trial lawyer before he gets 
through with the trial of the case, if it 
actually gets to trial. 

Do not use printed forms in taking state- 
ments of witnesses. Large public service 
companies, of course, use printed forms, 
but only in case of minor accidents. When 
you take the statement of a witness, take 
it for future reference or for a law suit. It 
should not be taken upon printed form 
because in the trial the jury will immedi- 
ately conclude that it is not the statement 
of the witness. 

Another important thing I want to im- 
press upon you is that after writing a state- 
ment you should ask the witness to read 
it. He has told you what he knows. You 
have written it as he gave it to you. If 
he makes a mistake in grammar, don’t try 
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to correct it; write just what he says. If 
he says there is something in the statement 
that he doesn’t think is quite right, hand 
him the pen; let him make the change. Or 
let him make a postscript to the statement 
if he has left something out, and after he 
has signed the statement. Sometimes he 
will want to read it a second time after he 
has signed it. Let him write a postscript 
to make the addition or correction, if any, 
and sign it again. 

Let me give you an illustration of an 
experience I had quite a number of years 
ago. I was defending a law suit for an 
insured whose car was struck from the 
rear by a car behind him, one of a number 
in a line of cars. My client was right up 
against the car ahead of him. The plaintiff 
came up from the rear and rammed into 
my client’s car. The plaintiff and his wife 
had serious injuries. Shortly after the acci- 
dent an investigator took his statement. It 
was a good statement, but there were cor- 
rections made in the statement. The cor- 
rections made were of a different hand- 
writing than the balance of the statement, 
and the statement was signed by the plain- 
tiff, and another statement signed by the 
plaintiff's wife. 

At the trial of the case the plaintiff 
testified to an entirely different set of facts 
from those set forth in his signed state- 
ments. He testified that my client stopped 
suddenly, immediately in front of plain- 
tiffs car and that my client did not give 
any signal of his intention to stop, and that 
the cars ahead of my client had not 
stopped. These facts were entirely differ- 
ent from the facts in the written statement 
signed by the plaintiff. 

On cross-examination I asked the plain- 
tiff if he had signed the statement which 
was marked for identification and pre- 
sented to him. His answer was “No.” It 
looks like my writing but I did not sign 
it.” I asked him if he had written the cor- 
rections which appeared in the statement 
in a different handwriting than the body 
of the statement. His answer was, “No.” 
I then asked him if these corrections were 
in his handwriting. His answer was, “No, I 
can’t write anything except my signature.” 
In further cross-examination he denied that 
he could write a check or a letter or any 
other paper, except he could sign his name. 

I had knowledge of the bank where the 
plaintiff conducted his business, so during 
the noon recess of the court trial I caused 
the officers of the bank to be subpoenaed 
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and to bring with them any checks against 
the plaintiff's account which were still in 
the bank; also, his signature card. The 
teller of the bank happened to know the 
plaintiff and was familiar with his hand- 
writing and testified that the signature on 
the statement and the correction on the 
statement were in the handwriting of the 
plaintiff. The checks were offered in evi- 
dence; also, the signature card of the plain- 
tiff, and with this evidence it immediately 
became evident to the members of the jury 
that the plaintiff had told an untruth with 
reference to his statement, and the jury 
promptly returned a verdict of not guilty 
as to the suit of both the plaintiff and his 
wife. 

I would like to make another suggestion 
with reference to the taking of a narrative 
statement. When you get near the bottom 
of the page, do not end your sentence on 
that page. Let it run cver onto the next 
page. In other words, do not complete the 
sentence at the bottom of the page and 
then start a new sentence at the top of the 
second page because someone may later 
claim that a page has been substituted. 


Another point I want to call to your 
attention is this: When you take state- 
ments of two witnesses (suppose a man and 
his wife were both riding in the same car 
and probably observed the same things), 
do not have both of them sign the same 
statement. Often you see a statement 
where the husband writes out what he 
knows about the occurrence and signs it, 
and then the wife merely adds below, “I 
have read the above and it is true,” and 
then signs her name. You have nothing 
when you get that kind of statement. In 
the first place, if there is a denial by the 
wife that she read it, she cannot be cross- 
examined on what is in the husband’s 
statement. 


Do not be in such a hurry as to try to 
put all in one statement; take a statement 
from each. Witnesses vary their statements 
and the report.of their observations; there- 
fore it is good practice to take statements 
which are not exactly the same. 


Do not hesitate to return to the witness 
if you want further information. If you 
have a statement and something develops, 
go back to him and explain that you want 
to ask him about something else. If you 
take another statement, have the two state- 
ments connected in some way by reference, 
so it will show just what the transaction 
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was, 1e., that you returned to secure a 
further statement. 


After you have written the statement, 
discuss the same with the witness, and if 
he says that what you have written is true, 
then ask him to write the date on which 
the statement was written, and something 
to indicate that he has read and signed 
the statement. Sometimes you may suggest 
to the witness, phraseology as follows: “I 
have read the above statement and it is 
true and correct, and I have signed it.” 
It is unnecessary to have this formal state- 
ment written by the witness if he writes 
something following his statement and 
above his signature which will later make 
it difficult for him to deny the facts set 
out in the statement. 

A difficult situation frequently arises 
after a statement has been taken and the 
witness is requested to attach his signature, 
but refuses to sign the same, and he states 
to you, “Well, that’s all right, but I’m not 
going to get mixed up in a law suit.” You 
may have difficulty in getting him to sign 
the statement. He says that it is true, but 
he doesn’t want to sign it. You may over- 
come that objection, probably, by giving 
him a litte talk about his assisting in get- 
ting the facts and that his giving you the 
facts and signing the statement may result 
in equitable disposition of the case. Tell 
him that you, as a representative of the 
defendant, cannot make any recommenda- 
tion with reference to an equitable settle- 
ment if that is to be made, without having 
all the facts. But if he doesn’t sign it, then 
witness it with your signature in_ his 
presence. 

I had an experience not long ago where 
this very thing happened. A witness was 
riding in an automobile to the rear of the 
truck which was owned by our opponent. 
One of the investigators representing our 
insurance company went to the office of 
this witness in the city of Chicago. The 
witness talked with our investigator about 
the case and gave him the facts as the 
witness understood them. Our investigator 
wrote the statement as given to him by the 
witness. After the statement was finished, 
he read it to the witness. The witness said, 
“Listen, I’m not going to get mixed up in 
a law suit. I’m not going to sign it. But 
that statement is true.” The statement was 
taken about two years before the case was 
tried. This witness was subpoenaed and 
testified for our opponent. He had evi- 
dently forgotten that he had made a state- 
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ment to our investigator. After he had 
finished his direct testimony as a witness 
for our opponent, I showed him the state. 
ment and said, “You were present when 
that was written weren’t you?” “Yes.” “Do 
you remember it now?” “Yes.” “What was 
in that statement was true, wasn’t it?” 
“Yes, it was.” “Is there anything you want 
to change about it?” That took him off 
his guard, and he said, “No, I think I'll 
just let it stand.” He didn’t realize what 
was happening, but the statement was im- 
peaching him very definitely, because the 
Court admitted it in evidence for the 
reason he admitted it was true, even though 
he had not signed it. 


Another question arises in many cases 
with witnesses who are not entirely 
friendly, or who may be indifferent. They 
may ask for a copy of the statement. That 
is something to which a man has a right. 
I contend that if a man takes the state- 
ment of a witness, he should give the wit- 
ness a copy of the statement if he requests 
it; otherwise, the witness will lose confi- 
dence and become antagonistic. He will 
think you have tricked him in some way. 
If he signs something and you refuse to 
give him a copy, he will think you have 
put something over on him, and you may 
lose his good will or make him hostile if 
a law suit later develops. 


There is another point that I should 
have mentioned before, and that is the 
approach when you go to interview wit- 
nesses. Many investigators are unable to 
get facts from a witness because the ap- 
proach is not proper. ‘They go in and say, 
“T’d like to talk with you, Mr. Jones, about 
the so-and-so accident.” That is just the 
wrong thing to say. The thing to do is, if 
the witness is a farmer, sit down and ask 
him how his corn is, and how his cattle 
are getting along and just talk on general 
immaterial matters for some little time. 
Or, if he is a business man or a workman, 
talk to him about something which per- 
tains to his own affairs, or his family. Fin- 
ally, the fellow will warm up. Many times 
it will be an approach which will permit 
you to say, “I came here tonight to talk 
with you about this accident. We want 
to know what the truth is, what the facts 
are. We understand you know something 
about it, and we would be pleased to have 
you tell us what you know.” In my opin- 
ion, that is the proper approach when you 
go to take a statement from a witness. 
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I have been talking entirely about nar- 
rative statements, written on a sheet of 

per. To me they are of some value in 
a law suit. If a bad law suit develops, they 
are not of much value as far as impeach- 
ment is concerned, because a witness has 
the lawyer at a disadvantage. If a witness 
says, “Yes, I signed that statement. I signed 
each page of it, but I didn’t read it; the 
fellow who came to see me wrote it down. 
I told him something, and I don’t know 
what he wrote down. I didn’t read it.” 

I have seen that happen many times. So 
my theory is, when you have a serious 
personal injury case to investigate, the 
only safeguard is to take a court reporter's 
statement before an independent court 
reporter, of those witnesses who you believe 
are important. Always take a court report- 
er's statement of the claimant, if possible, 
and of the members of his family who may 
be witnesses. 


In taking question and answer state- 
ments, permit the witness to describe the 
accident. Do not ask him leading ques- 
tions. Start him off, and then let him tell 
the story. He will go on and describe what 
he observed. If he wants to repeat, let him 
repeat. Once in a while you have to put 
in a question to get him started again, but 
always make it his statement. And have 
the court reporter write it as he says it. 
It will show his characteristics as to verac- 
ity, as to his careless habits, his foreign 
accent, education or lack thereof, and so 
forth. Tell the reporter to write it without 
making any corrections in grammar or lan- 
guage, just write the words he uses. 


If the case reaches the court room and it 
is necessary for the trial lawyer to impeach 
the witness, the jury will have confidence 
in a question and answer statement if it 
is properly taken and is used intelligently 
at the trial for impeachment purposes. A 
court reporter has taken the witness’ state- 
ment, and the witness denies that he made 
the statement. 

The trial lawyer, when he gets to cross- 
examine the witness, will say, “Mr. Jones, 
isn’t it a fact that on the first day of Janu- 
ary you appeared before Lucille Cook, a 
court reporter, and I asked you this ques- 
tion: “How fast was that car travelling 
when you observed it?’ and you answered 
did you not, ‘At twenty miles an hour.’ 
Is that true or not?” If he denies it, the 
lawyer goes on through the transcript and 
lays the foundation. Then the trial lawyer 
will call the court reporter to the stand 
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when it comes to his side of the case, and 
shows by the court reporter the facts as 
the witness related them to the court 
reporter. I have seen juries in many cases 
pay attention to the contradiction where 
the defendant or the plaintiff was im- 
peached in that manner. The average 
juror will usually be impressed. So, I 
know from experience that that kind of 
examination by an independent court 
reporter is worth the money if it is a seri- 
ous case. 

Many investigators, adjusters, and law- 
yers make a mistake in not taking negative 
statements. What do I mean by a negative 
statement? I mean the statement of a wit- 
ness who, on first being interviewed, denies 
any knowledge of the facts of the occur- 
rence which is under investigation. You 
should go to him and say, “Did you see 
that accident?” “No, I didn’t see it. I just 
got there after it was over.” Write that 
down and have him sign it, because that 
fellow’s mind may afterwards be refreshed, 
and he may appear as a witness at the 
trial. Therefore, I always insist in my 
office that a “negative statement” be taken 
from every person who was anywhere near 
the accident, because some people have a 
happy faculty of refreshing their recollec- 
tion. This will eliminate surprises to the 
lawyer, if he tries the case, as to witnesses 
of that character. 

If you, as the investigator, take state- 
ments with the care that I have suggested 
then you will not lead the trial lawyer 
into an embarrassing position. By that I 
mean, if you have statements from every 
person who saw the accident and knew 
anything about it, and negative statements 
from those who were near and might have 
observed the accident or some part of the 
transaction, then the trial lawyer will know 
exactly where he stands with reference to 
the occurrence when he begins his own 
investigation and preparation of the case. 


Guest Cases 


Most states have enacted statutes com- 
monly known as “guest statutes.” The sta- 
tute of Illinois provides that the driver of 
an automobile, as the host, is not liable 
to a guest unless the guest can prove that 
the conduct of the driver or host was willful 
and wanton misconduct, and that the guest 
was riding without payment for the ride. 
Our Supreme and Appellate Courts have 
been whittling away at the guest statute of 
Illinois until there is not much left. Our 
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Court held in one case that the driver of 
a car, a real estate broker, in which another 
real estate broker and his prospect were 
riding to look at a piece of property which 
the driver had for sale, was not the host 
under the guest statute. The prospect was 
injured in an accident where there was 
only ordinary negligence, and the Court 
allowed a recovery to stand against the 
driver. The theory adopted by the Court 
was that the transaction, or the hope that 
the driver might sell his property was suf- 
ficient to constitute payment for the ride. 
The guest statute in plain terms requires 
a payment for the ride to take the case 
out of the operation of the statute. 

It becomes very important if you have a 
guest statute in your state to investigate 
the case very carefully to ascertain the 
relationship of the parties. If there was 
a transaction of any kind involved, find 
out the details and the consideration, if 
any, for the ride. Of course, the speed, the 
lights of the car, the atmospheric condi- 
tions, the fact as to whether or not the 
guest had ever ridden with the driver 
before—all these are important things to 
be taken into consideration in investigat- 
ing cases of that character. 


The Key Witness or Witnesses 


Generally, in every serious accident there 
is someone who is a key witness. You may 
have his statement in narrative form, but 
it is my advice that in an important case 
you should take a court reporter and have 
the statement of this key witness by ques- 
tion and answer. 

Another thing which is very valuable is 
to take the key witness to the scene of the 
accident. Let him tell you what happened. 
Let him make his own measurements and 
have him make his own memorandum of 
the things he has in his mind at that time, 
because the case may be tried a year or so 
later. Then he will have something from 
which he may refresh his memory. 


Value of Photographs 


Photographs are very important in most 
law suits, especially one involving a road 
accident. They should be taken with great 
care by a competent photographer. There 
are many photographers now available 
who are skilled in the taking of photo- 
graphs of outdoor scenes. If possible, one 
so skilled should be engaged. However, 
the Courts are now becoming very much 
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more liberal as to the admission of photo- 
graphs than they were a few years ago. 
The foundation for admission may be 
made without qualifying the photographer 
as an expert, providing he will testify that 
the photographs were taken in the usual 
and proper manner and so developed, and 
that the photographs sought to be admit- 
ted correctly and accurately show the 
object which they purport to show. A 
good question to ask the one taking the 
photograph is, “Does this photograph cor- 
rectly and accurately show what the naked 
eye would see in looking at the object in 
the photograph?” 

If the photographs are taken long after 
the accident, then care should be exercised 
to show changed conditions. Generally, 
photographs of this nature may be admit- 
ted in evidence when they are taken of 
roads or physical objects. If photographs 
are taken in that season of the year when 
the foliage is on the trees and the accident 
occurred when there was no foliage, such 
facts may be shown to make the photo- 
graphs competent. Photographs many 
times win a law suit. One thing is certain, 
if properly taken they do not distort the 
facts, while some witnesses do. 

May I illustrate the value of photographs 
by relating the facts in a very serious case 
which I handled a number of years ago, 
I received a telephone call at my home at 
four o’clock on Easter Sunday morning 
1938 from the agent of the Santa Fe Trails 
Bus Lines advising of an accident which 
happened about forty miles south of my 
house. I inquired as to the nature of the 
accident, and he replied, “There is one 
dead, and there are fourteen in the hos- 
pital.” I told him to close the road and 
let no one get over it until I arrived. I 
secured a photographer to meet me at the 
scene. We were there in less than an hour. 
When we arrived I discovered the tracks 
of our bus on the shoulder on our side of 
the road. 


The accident was caused by a Ford auto- 
mobile colliding with the front end of the 
bus, causing the tire on the left front wheel 
of the bus to become deflated, thereby 
throwing the bus to the opposite side of 
the road. There were four young men 
riding in the Ford car. They had been out 
all night and were returning home after 
having frequented a number of taverns. 
One of the young men was killed in the 
accident. The. others were injured. On the 
pavement was.a -definite. spot. indicating 
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where the collision had occurred, showing 
the debris from the Ford and the bus. 
This spot was on the right side of the 
center of the highway. Upon my arrival it 
was light enough to take photographs. I 
had a photograph taken of the road show- 
ing the debris where the accident had 
occurred, also a view from each direction 
showing the general contour of the pave- 
ment and the surroundings. 

On the right side of the road off the 
pavement there was evidence of the tire 
tracks of our right wheels for a distance of 
fifty-seven feet to the place where the col- 
lision occurred. Then the bus left the 
right side of the road and went over on the 
left side. Photographs were taken of all 
of these tracks so that the photographs 
might be put together showing a continu- 
ous movement of the bus from the place 
where the accident occurred to the place 
where the bus stopped. I also had a num- 
ber of witnesses who were farmers living 
in that vicinity. I had them look at the 
tire marks and compare the same with the 
tires on the bus. All of this physical evi- 
dence on the side of the road and across 
the pavement had not been disturbed 
because the road had been closed at that 
point. 

The bus company was sued in the 
United States District Court by one in- 
jured passenger. These photographs and 
the testimony of the farmers in support of 
the same were invaluable in the trial of 
the case. Because of sympathy in the case 
for the plaintiff, who was a woman, there 
was a compromised verdict against us, but 
it was for only $250.00 more than we 
offered her before she left the hospital. If 
we had not preserved this physical evi- 
dence by photographs we would undoubt- 
edly have had a very large verdict against 
us, and in addition thereto would not 
have been able to settle on a reasonable 
basis with other passengers who were also 
injured. 

There are a few important points which 
should be remembered in taking photo- 
graphs: 


(a) Always take photographs of the 
road where the accident occurred, 
or other physical facts which may 
become material in the case. 

(b) Photographs should be taken before 


conditions change. If they have 
changed because of delay in taking 
photographs, be sure to have some- 
one. go. to. the scene. of the .accident 
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where the photographs were taken, 
with the photographs, so that he can 
definitely lay the foundation by 
showing what changes have been 
made. 

(c) Photographs should not be scenes 
of placed objects. 

(d) Photographs of highways and inter- 
sections should be made from posi- 
tions as high as possible—these are 
more accurate. 

(e) Take photographs of marks of dam- 
age on the automobile, and if these 
are important, have them enlarged 
to show the true facts. 


Motion Pictures 


Motion pictures are now becoming val- 
uable in the trial of injury cases. I have 
had splendid results by the use of motion 
pictures. It requires more of a foundation 
as to qualifications of the operator of a 
motion picture camera than of one taking 
an ordinary photograph. After the film is 
completed it must be delivered by the oper- 
ator to a proper developer so that the 
developer may be called to make the con- 
nection of the delivery to him by the oper- 
ator, and his delivery of the completed 
film to the operator. 

Briefly, the following are some of the 
points which must be observed: 


(1) Show that the operator ran the cam- 
era, and that the camera was in 
good condition. 

Show that the operator delivered 
the roll of film to the developer; 
have the same marked by proper 
marks for identification. 

After the film has been developed, 
show that the developed film was 
delivered to the operator. This 
proof requires the testimony of both 
the operator and the developer. 
Show that there was no cutting, 
erasing or tampering with the orig- 
inal film. This must be shown by the 
developer. 

Show that the developed film is in 
the same condition as when it was 
delivered to the operator by the 
developer. Also, in that connection 
it should be shown that the devel- 
oped film was a correct picture of 
the object which it purports to 
ae de 

The developer must testify that the 
film was developed in the usual and 
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customary manner, and that he 
delivered the developed film to the 
operator in the same condition as it 
was when the operator delivered it 
to him; that is, that the original 
film has not been altered or changed 
in any manner. 


A formula for qualifying moving pic- 
tures for introduction as evidence may be 
found by reference to the case of M oe 
v. Benhart, 305 Ill. App. 458-465. It will 
be found in examining that it is immate- 
rial that someone shown in the film was 
with the plaintiff and allegedly persuaded 
him to engage in the strenuous activties 
which may be shown by the picture. There 
are times when this may be necessary. For 
instance, if you are taking a picture of 
someone who claims to have had a back 
injury, it may be necessary to find him out 
on the golf course, and it does not destroy 
the admissibility of the film by showing 
that you or someone for you invited the 
subject to play a game of golf. I have used 
moving pictures in a number of cases, and 
with very satisfactory results. 

If the films have been admitted in evi- 
dence in the trial court and the case is 
appealed, the formula referred to in the 
case I have above cited will probably be 
adopted by the Appellate Court in per- 
mitting the pictures to be shown to the 
appellate judges when the case is there 
heard on appeal. The trial lawyer will 
find the appellate judges are very eager to 
take a look at the moving pictures. 


Colored Pictures 


It has been suggested by prominent trial 
lawyers that colored pictures are now 
admissible on the proper foundation being 
made. In my own jurisdiction I know of 
no case where colored photographs have 
been admitted, but I see no _ technical 
objection to the admissibility of colored 
photographs, either still views or moving 
pitcures taken with a colored film if the 
same foundation is made by competent 
proof as is now recognized as to ordinary 
photographs and films. 

So far as my office is concerned we are 
going to provide ourselves with the equip- 
ment for taking colored films if and when 
the time arises for the necessity of same. 
I am confident that the upper Courts will 
approve the admission of colored films if 
the formula is followed which I have sug- 
gested as to ordinary films. Therefore, you 
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should bear in mind that it may be neces- 
sary in taking your photographs, to do so 
with colored films. 

The — will certainly use colored 
films, if nec , to more clearly prove 
their facts, and there isn’t any reason why 
the insurance investigator should not do 
likewise. 

Again, let me caution you with reference 
to the nature of the taking of the films. 
They should not be taken in any case by 
the investigator or anyone in his office, but 
the photographs that are to be offered in 
evidence should be taken by an independ- 
ent eee ge ops or a commercial photo- 
grapher, as the case may be. 

It is advisable, if possible, to have your 
assured make the arrangements with the 
photographer for taking the photographs 
so that the photographer may honestly 
testify that he was employed by the assured. 
This will to some extent keep insurance 
out of the case if it comes to trial. 


Diagrams and Recording of Physical Facts 


Much time is lost in the trial of many 
law suits where the parties have not 
secured or made proper diagrams or sur- 
veys showing important physical facts, 
which may be in question, such as eleva- 
tions, topography of a road, measurements 
as to distances, width of the road, and 
other material facts. 

Witnesses truthfully make many wild 
guesses as to distances, all of which may 
be avoided if the investigator makes 
proper diagrams or plats which show the 
true physical facts. 

These are very helpful where the key 
witness is taken to the scene of the accident 
after a correct plat or survey is made and 
have him or her, as the case may be, check 
recollection with the actual measurements 
and with the acual physical facts as shown 
by the diagram or survey. 

As I have stated before, the key witness 
or witnesses should be permitted to make 
their own measurements and memoranda 
of the things observed. This memoranda 
is valuable in the future for the purpose 
of refreshing recollection, and this tech- 
nique is also true as to use of diagrams 
and plats. : 

The investigator should always bear in 
mind that it is his task to secure every 
fact and circumstance whether relating to 
the testimony of witnesses, or to physical 
facts, and place the same in an investig? 
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tion record so that the trial lawyer may 
have the same when the case reaches his 
office. 


Evaluation of Witness 


After the investigation is concluded, 
then you will correlate the facts obtained 
as a result of the investigation, and you or 
your assistants should evaluate each wit- 
ness. We have a printed form which is 
used in evaluating the testimony of each 
witness, and this form is suggested to be 
used in each case, but you may have addi- 
tional questions which may be added, cov- 
ering other points. This form is as follows: 


. Physical description, general appear- 
ance and characteristics: handicaps 
or impairment — hearing, eyesight, 
speech, etc. 

. Does witness describe accident in 
clear, rational and understandable 
manner? If not, why not? 

3. Does witness show any marked ten- 
dency to engage in conjecture and 
speculation? 

. Can witness be 
swayed or led? 

. Do witness’ normal activities and past 
experiences qualify with respect to 
estimating speeds, distances, etc.? 
State the qualifications, if any. 

. Is witness acquainted or associated 
with any parties in the case? If so, 
whom? 

. Has witness talked to, or given a state- 
ment to, the other side? 

. General attitude—favorable, unfavor- 
able or passive? 

. Member of any fraternal, social, busi- 
ness, recreational or civic organi- 
zation? 

. GENERAL IMPRESSION: From 
your observations of the witness, state 
whether the witness’ appearance, per- 
sonality and demeanor shall normally 
invite belief or disbelief in his version 
of the accident or occurrence, as the 
witness tells it. 


easily confused, 


This appraisement of the witness is most 
helpful to the home office of the insurance 
company, and is of value to the trial 
lawyer. 

When the trial lawyer reads the state- 
ment of a certain witness and then has the 
evaluation of that witness by the one who 
took the statement or interviewed the wit- 
hess, it will be of great value to him in de- 


INSURANCE COUNSEL JOURNAL 


Page 65 


termining just where to place that witness 
in the trial of the case. 

The investigator should not concern 
himself too much with the question of the 
competency of any witness who may be an 
occurrence or other witness, as that is a 
question entirely for the trial lawyer. Not- 
withstanding, it is your duty to secure the 
facts, whether you think they are relevant 
or not. 

Sometimes you may find a witness who 
relates facts which you may believe are 
irrelevant or immaterial but which have a 
direct bearing upon the transaction, and 
these should be carefully recorded and 
reported in your file, and then the trial 
lawyer may determine whether or not this 
line of inquiry should be pursued further. 


Inquest in Fatal Cases 


One of the most important questions 
which arises immediately following a fatal 
accident is whether the assured, or the 
driver for the assured, should be permitted 
to testify at the inquest upon the death of 
the other party. If the driver is the only 
surviving witness, which is often the case, 
and there was no one in the car or truck 
with him, he has a legal right to claim his 
constitutional privilege not to testify. This 
question should be referred to the attorney 
for the assured, or the driver, or the car- 
rier’s attorney so that the driver may be 
properly advised with reference to his 
right to claim his constitutional privilege. 

Of course, we all know the coroner has 
no right to compel a witness to testify who 
claims his constitutional privilege. The 
nature of the coroner’s questions is many 
times misleading. The answers may be 
conclusions which may be difficult to 
explain in case of trial. I have had two 
cases within the last year and a half which 
would never have gotten into Court had 
the driver of. the truck been advised by 
counsel that he should claim his constitu- 
tional privilege not to testify. The witness 
has an absolute right to claim this privi- 
lege. He has an absolute right to say to 
the coroner, “My testimony may tend to 
incriminate me.” That is correct because 
there are many cases growing out of auto- 
mobile accidents where death occurs, and 
criminal action often follows. 

Our office recently tried a case where 
there was no evidence of any fact sufficient 
to go to the jury. In fact, there was not 
sufficient evidence to justify the filing of a 
suit except for some isolated statements in 
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the testimony of our driver at the coroner’s 
inquest. The investigation was made by 
an adjuster who did not properly instruct 
the driver that he should consult a lawyer 
with reference to his right to claim his 
privilege. These isolated statements in the 
driver’s testimony were offered by plain- 
tiff’s attorney on the theory that they con- 
stituted an admission against interest. The 
trial court denied the admission of these 
statements. We offered to permit the 
entire coroner’s evidence to go to the jury. 
The plaintiff's attorney objected, and the 
Court sustained our objection to the offer 
of the plaintiff's evidence of the isolated 
statements. We secured a not guilty ver- 
dict, but the case was taken to the Appel- 
late Court on appeal. The plaintiff claimed 
the Court commited reversible error in 
not permitting the introduction of these 
statements. The case was reversed and 
remanded for a new trial. All of this loss 
of time and expense and a retrial could 
have been avoided if the driver had not 
testified before the coroner. 

The first thing a lawyer should do when 
a fatal case is sent to him is to talk with 
the driver of the vehicle, whether it be 
the assured or his driver, and then explain 
the right of the assured or the driver as a 
witness before the coroner to claim his 
privilege and refuse to testify. Of course, 
we cannot force a witness not to testify 
but we may advise him and explain the 
situation to him, and generally he will 
cooperate and agree with the advice. 


Conclusion 


What I have tried to do in this discus- 
sion is to point out the essential points in 
making an investigation, but especially the 
importance of securing every fact and cir- 
cumstance which has any bearing upon the 
transaction or the case. 

Straight thinking from the beginning to 
the end of the investigation of an accident 
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is one of the cardinal requirements of an 
investigator or adjuster. 

You should learn to organize your file, 
and when you turn it over to the trial 
lawyer it should be so arranged that he 
may quickly turn to any statement or 
report or photographs without losing time 
going though a great deal of correspond. 
ence and statements. 

If your comprehensive report, which has 
been suggested as the first part of the inves. 
tigation file, is properly prepared it will 
serve not only as an index to the file, but 
constitute a document of ready reference 
for the use of the trial lawyer. 

The facts are the most important part 
of any law suit, and it is your duty as an 
investigator to secure and correlate these 
facts and so arrange the same that any 
intelligent trial lawyer will have no diffi- 
culty in preparing the case for trial. Of 
course, if the trial lawyer is worth his hire 
he will talk with each witness with whom 
you have discussed the case, or from whom 
you have secured a statement. That is his 
duty, and he will be very remiss if he does 
not personally interview each witness. 

Your evaluation of the testimony of each 
witness in the form suggested herein will 
be of great value to the trial lawyer when 
he first reads the file. Therefore in prep- 
aration of that document which I have 
designated as “Evaluation of Witness” you 
should be very specific and answer each 
of the questions carefully and fully. 

Do not state conclusions, but give reasons 
and the facts from which a trial lawyer 
may draw his own conclusions as to the 
value of your estimate of the importance 
of a witness. 

You should always remember that in 
taking statements of witnesses and report- 
ing facts to a company or the trial lawyer, 
your impressions or conclusions are of 
little value, but a recital of the facts as 
they may appear in evidence is important, 
and will finally determine the outcome of 
the case. 
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What Protection is Afforded Under Loading 
and Unloading Clauses? 


By Gisson B. WITHERSPOON 
Meridian, Mississippi 


INTRODUCTION 


HE time when the risk is assumed and 

the duration of the risk under an 
automobile insurance policy depends, as 
in other question of coverage, upon the in- 
tention of the parties, either expressed, im- 
plied or capable of being ascertained un- 
der all of the circumstances, customs and 
usages pertinent to the particular risk.’ 
Most policies cover a specific time; acci- 
dents happening within this designated 
period and in the purview of the policy 
coverage and no questions are presented. 
In marine insurance, voyage policies cover 
transportation of goods (loaded and im- 
mediately after loading). Goods ready to 
be loaded would not be covered when the 
vessel was lost.* Under automobile policies 
issued to cover trucking operations, we 
find many borderline cases which have 
arisen under the “loading and unloading” 
clauses of the standard policies. When the 
coverage begins and when it terminates 
proves a very interesting and highly techni- 
cal question. Invariably, honest differences 
of opinion will arise —sometime between 
the automobile insurer and the general 
liability carrier, but often between insurer 
and the assured and their respective attor- 
neys. 

The phrase in question does not appear 
in the insuring agreements of the national 
standard automobile policy, but on the 
declaration page under Item 5 (c) “Use 
of the automobile for the purposes stated, 
includes the loading and unloading there- 
of.” The new comprehensive or “C. L.” 
policy, with broad coverage providing for 
both auto and general liability coverage in 
one policy will eliminate some of these 
disputes in the future. Assureds, who have 
experienced disputes, or been advised of 
the probability of such, have often placed 
both their automobile and their general 
liability insurance with the same company. 
his is a proven method of minimizing 
eg between the insurer and the policy 
older. 


Causal Connection 


It is universally held, “The liability for 
damage was imposed by law upon the in- 
sured by reason of an injury proximately 
caused by occurrence arising out of or in 
the course of the intended function of de- 
livering goods by the insured’s employee.”” 
In approaching the problem, after deter- 
mining that the parties intended the par- 
ticular type of accident to be covered, it is 
necessary to establish the causal relation 
between “loading and unloading” and the 
accident itself. For example, it was held 
there was no causal connection between 
the injury and the “loading and unload- 
ing” clause of the policy and therefore no 
liability existed under the policy provi- 
sions where the insured’s employee was de- 
livering ice to a customer and the driver's 
ice pick accidently injured a third party.‘ 
Insurer held not liable for injuries to a per- 
son who was being transported from her 
bed to insured’s ambulance and one of the 
stretcher bearers fell before reaching the 
vehicle.” There was no protection afforded 
under the coverage where accident hap- 
pended within the building where articles 
had been transported and were being in- 
stalled in the building on the theory there 
was not sufficient causal connection be- 
tween the installation and the transpor- 
tation itself." We find the courts in many 
other cases hold the causal connection be- 
tween the accident and the “loading and 
unloading” clause to be insufficient.’ The 
rule has been stated thus: 


“Our conclusion under a policy such 
as is here before us, is that where a dan- 
gerous situation causing injury is one 
which arose out of or had its source in 
the use or operation of the automobile, 
the chain of responsibility must be 
deemed to possess the requisite articula- 
tion with the use or operation until 
broken by the intervention of some event 
which had no direct or substantial rela- 
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tion to the use or operation, which is to 
say that the event which breaks the 
chain, and which, therefore, would ex- 
clude the liability under the automo- 
bile policy, must be an event which bears 
no direct or substantial relation to the 
use or operation; and until an event of 
the latter nature transpires, the liability 
under the policy exists.’” 


But after you have established the facts 
and they have a causal connection with 
the “loading and unloading” coverage of 
the policy, all of your problems are not 
solved. Very early in the history of liabil- 
ity insurance the phrase “loading and un- 
loading” came into use in the standard 
policy. Evidently it was intended and de- 
signed that this phase of the operation, 
“loading and unloading” should be cov- 
ered by the automobile policy and not by 
the general liability policy. Certainly the 
early underwriters did not desire overlap- 
ping or concurrent coverage. Therefore, 
the accidents covered by the automobile 
policy would be excluded by the general 
liability policy.’ 


“Ownership, Maintenance and Use” 
Clause 


Sometimes the court prefers to decide 
borderline cases under the “ownership, 
maintenance and use” clause of the policy 
instead of under the “loading and unload- 
ing” clause and many liberal interpreta- 
tions in providing coverage have been 
enunciated. Recently a court held that 
where injuries were sustained in a fall over 
wooden blocks left on the sidewalk by a 
driver of the insured’s truck and after they 
were used at the curb to assist in backing 
the trucks upon the sidewalk to unload 
coal, that these facts brought the case un- 
der the “use and ownership” clause of the 
policy.” Liability was predicated under 
“use” clause rather than “loading and un- 
loading” clause, where an ambulance was 
sent to transport a patient and the driver 
dropped the stretcher while carrying the 
patient from his home to the ambulance.” 
A wholesale grocer’s truck delivered to re- 
tail stores. Returning it skidded off the 
road. Several large poles were used in 
extricating the truck and the driver pro- 
ceeded on his way, leaving the poles in the 
road. That night a car struck one of the 
poles, injuring a passenger. The court 
was of the opinion that the accident was 
covered under the policy because the driv- 
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ing away and negligently leaving the poles 
in the road had a direct and substantial 
relationship and connection in point of 
actual fact as respects the “use and opera. 
tion” of the truck insured.” 


Loading and Pick-Up — Unloading 
and Delivery 


Although the underwriters knew the 
courts were liberal in extending coverage 
under the “use” clause in the insuring 
agreement, they wished to broaden the cov- 
erage by adding the “loading and unload- 
ing” clause. In several of the early policies 
the term “deliveries” appeared and in oth- 
ers “commercial deliveries,” and there was 
no distinction made between unloading 
and deliveries by the courts.” Where the 
automobile has ceased to be a factor in 
the delivery operations and transportation 
or delivery proceeds by other means, or 
where the accident occurs long after the 
goods had “come to rest” or after the auto- 
mobile has gone away, the hazard should 
be allocated to the general liability policy, 
which does not exclude and therefore cov- 
ers non auto “deliveries” and “pick-up.” 
Apparently this point has escaped the ma- 
jority of the courts; however, some tribu- 
nals have noted the distinction between 
these terms.” 

In construing “loading” under the pol- 
icy an Ohio court held the employees of a 
trucking firm, who negligently damaged a 
davenport while moving a stove were cov- 
ered under the “loading” clause. The 
court also held that the “unloading” pro- 
vision covered the damaging of a hallway 
while the employees were making the de- 
livery of the same stove.” 

The process of “loading and unloading” 
does not denote isolated separate acts that 
are completed when the articles to be load- 
ed or unloaded are merely lifted from the 
ground to the vehicle or vice versa, but 
denotes action in progress as long as the 
continuous acts that must go to make up 
such process are not disconnected or end- 
ed.” 

Some courts follow earlier cases which 
were decided on the distinction between 
“unloading” and “delivery” and apparent 
ly fail to note the changes made in the 
later policies.” 


The Coming To Rest Doctrine 


According to the theory announced by 
the Wisconsin Court™ in perhaps the lead- 
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ing case under the Coming to Rest Doc- 
trine — “Unloading” within the purview 
of the policy comprises only the actual re- 
moving or lifting of the articles from the 
motor vehicle up to the moment when: 


“(a) The goods which were taken off 
the vehicle have actually come to rest. 

(b) Every connection of the vehicle with 
the process of unloading has ceased. 


“Where the goods have been taken off 
the automobile and have actually come 
to rest; when the automobile itself is no 
longer connected with the process of un- 
loading; and when the material which has 
been unloaded from the automobile has 
plainly started on its course to be delivered 
by other power and forces independent of 
the automobile and the actual method of 
unloading the automobile then may be 
said to be no longer in use.” 

Under these tests “unloading” does not 
extend beyond “the process of removing or 
lifting the article from the truck up to the 
point where the article is first set down or 
ceases the movement which took it from 
the truck.” 

Likewise, the Minnesota Supreme Court 
adhered to this doctrine where office fur- 
niture was removed from one office to an- 
other building. The “loading and unload- 
ing” clause held to cover only the “load- 
ing” of the furniture on the truck and the 
“removal” from the truck constituted the 
“unloading” but not subsequent handling 
and transportation incidental to delivery 
to destination. In this case, however, it 
should be noted, that a different crew was 
moving the furniture from the sidewalk 
into the office building when the accident 
happened and the truck had completely 
unloaded and was pulling away at the 
time. The cases cite with approval former 
cases from the same jurisdiction which dis- 
tinguished between “unloading” and “‘de- 
livery.””"* 

Also in Georgia” the court stresses as 
the decisive factor that the movement must 
be continuous and uninterrupted from the 
moment the merchandise is taken from the 
motor vehicle until the first time such 
movement stops or is interrupted when the 
goods transported come to rest or are 
brought to a stationary position. In New 
Jersey* it was held the clause under con- 
sideration did not cover transportation of 
linoleum when the seller's employees trans- 
ferred it from the automobile to a hand 
truck. They concluded that the “unload- 
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ing” had been completed and the delivery 
continued by an entirely different means. 

The “coming to rest” doctrine has been 
followed in many jurisdictions of respected 
dignity™ but it seems they are very narrow 
in their views and do not respect the more 
modern trend. 


Complete Operation Doctrine 


“Giving the ‘loading and unloading’ 
clause a somewhat broader construction 
than it has under the ‘coming to rest’ doc- 
trine, some courts take the view that such 
clause covers the entire process involved 
in the movement of goods from the mom- 
ent when they are given into insured’s 
possession until they are turned over at a 
place of destination to the party to whom 
delivery is to be made. This theory which 
may appropriately be called the ‘complete 
operation’ doctrine, omits, for all practical 
purposes, any distinction between ‘unload- 
ing’ and ‘delivery’ and between ‘loading’ 
and ‘preparatory actions.’ It should be 
noted that in all cases applying this doc- 
trine the damage complained of was held 
to have occurred during the loading or un- 
loading operation within the meaning of 
the ‘loading and unloading’ clause.”* 

In recent years the comprehensive poli- 
cies have been introduced for the sole pur- 
pose of affording protection to the general 
public without presenting difficult and 
technical questions of coverage. The mod- 
ern trend also since 1945 under standard 
automobile policies favors this very broad 
concept of the “complete operation” doc- 
trine outlined above. This doctrine was 
perhaps first enunciated by the Montana* 
court holding the coverage extended from 
the moment the goods came into insured’s 
possession until they were delivered at 
their destination but in this case the policy 
specifically covered “delivery.” This more 
modern doctrine covering the complete op- 
eration represents the numerical weight of 
authority.” From the Atlantic™ to the Pa- 
cific” the courts hold the “complete opera- 
tion” theory as the modern rule. In the 
latter well reasoned case, the court, after 
discussing a number of authorities, sum- 
marized the legal principles as follows: 

“1. The intention of the parties to the 
insurance contract should be kept con- 
stantly in mind by the court in determin- 
ing the scope of coverage within ‘loading 
and unloading’ clauses or ‘ownership, 
maintenance and operation’ clauses. 
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“2. Loading and unloading includes 
more than mere placing of the goods on 
the truck so that where they are taken di- 
rectly from the truck, and in one continu- 
ous operation carried into the customer’s 
place of business, they are still in process 
of being unloaded when set down therein. 

“3. There must be some causal relation- 
ship between the use of the insured’s ve- 
hicle as such and the resulting accident for 
which recovery is sought.” 


Conclusion 


The coverage afforded under the “load- 
ing and unloading” clause presents ques- 
tions not only between the insured and the 
insurance company but often arises be- 
tween the insurance company carrying the 
automobile coverage on the truck and the 
company having the general coverage un- 
der the “ownership, maintenance and op- 
eration” clause.” 

In cases of pick up and remote deliv- 
eries, while both policies cover the employ- 
er, it is held the general liability insurer 
may recoup from the insurer of the truck 
driver under the automobile policy cover- 
age.” 

It is difficult, in some jurisdictions, to 
reconcile cases decided but it is safe to con- 
clude that earlier cases advance the “com- 
ing to rest” doctrine and the more recent 
adopt the “complete operation” theory.” 

From a review of the reported cases, cer- 
tain general rules governing the construc- 
tion and application of the “loading and 
unloading” clause are apparent. Perhaps 
the best grouping of these conclusions was 
prepared by the learned author K. A. 
Drechsler™ as follows: 


“I. ‘The general rules of construction 
pertaining to the construction and inter- 
pretation of insurance contracts in general 
have full application in the case of the 
‘loading and unloading’ clauses. Among 
these rules are the principles that the in- 
tention of the parties is the controlling fac- 
tor, that the term ‘loading and unloading’ 
are to be taken in their plain and ordinary 
sense and the policy of insurance must be 
construed as a whole. 

“2. The ‘loading and unloading’ clause 
is a phrase of extension expanding the 
term ‘the use of an automobile.’ 

“3. An accident, in order to be covered 
by the ‘loading and unloading’ clause, 
must: 
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“(a) have occurred during what the par- 
ticular court considers as the process of 
loading or unloading. 

“(b) Be causally connected with the act 
of loading or unloading the automobile. 

“4. There is a conflict of authority in 
regard to the scope of loading and un- 
loading operations, the courts adhering 
either to the ‘coming to rest’ doctrine or 
the ‘complete operation’ doctrine. 

“5. An accident is causally connected 
with the process of loading or unloading 
within the meaning of the clause if the 
loading or unloading was its efficient and 
predominating cause.” 


1Edwards v. Life & Casualty Ins. Co., (LA) 25 
So. 2d 552, 29 American Jurisprudence Par. 157; 
6 Couch on Insurance Par. 1338, Page 4807. 

*Bowen v. Hope Insurance Co., 20 Pick. (Mass.) 
275, 32 Am. Dec. 213, 29 American Jurisprudence 
Par. 228, page 229; 6 Couch on Insurance Sec. 1338. 

‘Wheeler v. London Guarantee & Accident Co., 
292 Pa. 156, 140 Atl. 855; Maryland Casualty Co. v. 
Cassetty, 119 Fed. (2d) 602; B & D Motor Lines v. 
Citizens Casualty Co., 43 N. Y. S. (2d) 486; Krasilo- 
usky Bros. Trucking Corp. v. Md. Cas. Co., 54 
N. Y. S. (2d) 60. 

‘Zurich General Accident & Liability Ins. Co. v. 
American Mutual Liability Ins. Co., (1937) 118 
N. J. L. 317, 192 Atl. 387. 

®Hinton v. Employers Liab. Assurance Corp., 
(1933 Tenn.) 62 S. W. (2d) 47. 

*Handley v. Oakley, 10 Wash. (2d) 396, 116 Pac. 
(2d) 833; American Cas. Co. v. Fisher, (Ga.) 23S. E. 
2d 395; Morgan v. N. Y. Casualty Co., 54 Ga. App. 
620, 188 S. E. 581. 

‘Ferry v. Protective Indemnity Co., 38 Atl. (2d) 
493; Washington Assurance Corp. v. Maher, 31 Del. 
Co. Rep. (Pa.) 575; Handley v. Oakley, 10 Wash. 
(2d) 395, 116 Pac. (2d) 833; Maryland Casualty 
Co. v. United Corp. of Mass., 35 Fed. Supp. 579. 

‘Red Ball Motor Freight v. Employers Mutual, 
189 Fed. (2d) 374 (after filling his gas tank driver 
drove away leaving gas pump valve open. Explo- 
sion by escaping gas held to be covered unde 
“maintenance and use”.) Merchants Co. v. Hart- 
ford Accident & Indemnity Co., 188 So. 571. 

°Connecticut Indemnity Co. v. Lee, 168 Fed. (2d) 
420, 74 Fed. Supp. 353. 

Schmidt v. Utility Ins. Co., 182 S. W. (2d) 181, 
154 A. L. R. 1088. 

“Owens v. Ocean Accident and Guaranty Corpo- 
ration, 194 Ark. 817, 109 S. W. (2d) 928. 

Merchants Co. v. Hartford Accident & Indem- 
nity Co. (Miss.), 188 So. 571. Suggestion of errot 
overruled in 192 So. 566, citing with approval the 
nearest case in point Panhandle Steel Products Co. 
v. Fidelity Union Casualty Co., 23 S$. W. (2d) 799. 
Am. Employers v. Brock, 215 $. W. (2d) 370. Trad- 
ers & General v. Hicks Rubber Co., 159 8. W. (24) 
142. 

"Butte Brewing Co. v. District Court, 110 Mont. 
250, 100 Pac. (2d) 932 (Policy expressly covered 
“deliveries”) ; Maryland Casualty Co. v. Cassetty, 
119 Fed. (2d) 602 (Policy covered “delivery”): 
Pacific Automobile Ins. Co. v. Commercial Casualt) 
Ins. Co., 108 Utah 500, 161 Pac. (2d) 423 (The 
policy expressly covered “commercial deliveries ): 
Wheeler v. London Guarantee and Accident Co, 
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992 Pa. 156, 140 Ati. 855; Ferry v. Protective In- 
demnity Co., 155 Pa. Supp. 266, 38 A. I. L. (2d) 
493, 21 C. C. H. Auto Cases 165 contra. 

#160 A. L. R. 1260. 

“Bobier v. National Casualty Co., 143 Ohio St. 
215, 54 N. E. (2d) 798. Also where court held 
raising of pavement doo? which struck pedestrain 
was incidental to the process of loading. See Wash- 
ington Assurance Corp. v. Maher, 31 Del. Co. Rep. 
(Pa.) 575, 160 A. L. R. 1273. 

“Wheeler v. London Guarantee & Accident Co., 
292 Pa. 156, 14 Atl. 855. 

“St, Paul Mercury Indemnity Co. v. Standard Ac- 
cident Insurance Co., 216 Minn. 103, 11 N. W. (2d) 
794. 

*Stammer v. Kitzmiller, (1937) 226 Wisc. 348, 276 
N. W. 629. 

“Chief Justice Larson in his outstanding opinion 
in Pacific Automobile Insurance Co. v. Commer- 
cial Casualty Co., 161 Pac. (2d) 423, 160 A. L. R. 
1251, 23 C. C. H. Auto Cases 553. 

*§t. Paul Mercury Indemnity Co. v. Standard Ac- 
cident Ins. Co., 216 Minn. 103, 11 N. W. (2d) 794. 

“Franklin Co-operative Creamery Association v. 
Employers Liability Assurance Corporation, 200 
Minn. 230, 273 N. W. 809. (The driver of a milk 
wagon stopped his horse in front of the custonfer’s 
building. Entering the building some twenty feet 
away from his wagon he injured a third party 
while using an elevator to avoid walking up three 
flights of stairs. The court held the unloading was 
complete when the driver carried the bottles of milk 
into the building. 

=American Casualty Co. v. Fisher, 23 S. E. (2d) 
395 and affirmed in principle also in Fisher v. 
American Casualty Co., 68 Ga. App. 806, 24 S. E. 
(2d) 229, 16 C. C. H. Automobile Cases 456. (In 
this case a truck driver, while delivering an adding 
machine negligently let it fall on the foot of one 
of the customer’s employees. The court found the 
machine had not only been removed from the 
vehicle but had definitely “come to rest”. 

*Jackson Floor Covering, Inc. v. Maryland Cas- 
ualty Co., 117 N. J. J. 401, 189 Atl. 84—Compare 
this case with a later decision found in Turtletaub 
v. Hardware Mutual Casualty Co., 62 Atl. (2d) 830, 
160 A. L. R. 1251, 23 C. C. H. Automobile cases 553. 

“American Oil Co. v. U. §. Casualty Co., 19 N. J., 
Misc. 7, 18 Atl. (2d) 257, Handley v. Oakley, 10 
Wash. (2d) 396, 116 P. (2d) 833; Ferry v. Protective 
Indemnity Co., 38 Atl. (2d) 493; Morgan v. N. Y. 
Casualty Co., 54 Ga. App. 620, 188 S. E. 581, and 
the Federal case, Maryland Cas. Co. v. United Corp., 
35 Fed. Supp. 570. Also see cases collected in 160 
\. L. R. 1263. Sometimes these cases in favor of 
the automobile insurer and against the general 
liability carrier are difficult to understand as in 
Ocean Accident Corporation v. Pound Hotel Co., 
9 Ga. App. 447, 26 S. E. (2d) 116, 116 C. C. H. 
Automobile cases 1174 (1943—Oil spilled an hour 
before while truck crossing sidewalk and not while 
“unloading”. Perhaps if the oil had been spilled 
during the unloading the result would have been 
lifferent. However, other courts hold that certain 
facts are not within the “operation and use” 
clauses and for example, it was held where ice 
dropped during delivery (Caron v. American Motor- 
sts Ins. Co, 277 Mass. 156, 178 N. E. 286) sand 
‘pilled on the sidewalk (U. S. F. & G. Co. v. Breslin, 
“43 Ky. 734, 49 S. W. (2d) 1011) or a coal pile was 
left unlighted in the street (Luchte v. State Auto- 
mobile Mutual Ins. Co., 50 Ohio App. 5, 197 N. E. 
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421) there was no coverage under the “operation 
and use” clause. 

*160 A. L. R. 1267. 

*State ex rel. Butte Brewing Co. v. Dist. Court, 
110 Mont. 250, 100 Pac. (2d) 932. (Keg of bee: 
unloaded—Door lifted preparatory to lowering keg 
into cellar. Pedestrian stepped into opening—court 
held coverage.) 

"Wheeler v. London Guarantee and Accident 
Co., 292 Pa. 156, 140 Atl. 855, (where the steel 
girder was across sidewalk—truck on other side of 
street “unloading” held to include delivery into 
building.) 

Maryland Casualty Co. v. Dalton Coal Co., 184 
Fed. (2d) 181, C. C. H. automobile cases 764, af- 
firming 81 Fed. Supp. 895, C. C. A. 31 Auto Cases 
83. (Driver unloaded coal — negligently replaced 
coal hole cover. Pedestrian injured 314 hours after- 
wards—held to be covered under “unloading” 
clause.) Other cases involving either open coal hole 
or trap door in sidewalk—where accident occurred 
long after truck had left are: Lang v. Jersey, (La. 
1937) 172 So. 389; General Accident, etc. v. Hanley 
Oil Co., 321 Mass. 72, 72 N. E. 2d 1, C. C. H. 31 
Auto Cases 1036; Maryland Cas. Co. v. United Corp. 
of Mass, 35 Fed. Supp. 570, 8 C. C. H. Auto Cases 
1084; Hardware Mutual Cas. Co. v. St. Paul Mer- 
cury Ind. Co., 58 N. W. (2d) 646; Wagman v. 
American F. & C. Co., 304 N. Y. 490, 109 N. E. 
(2d) 592, 1 C. C. H. Auto Cases (2d) 267 (cloth- 
ing manager, while checking suits being loaded on 
truck negligently bumped into pedestrian); Amer- 
ican Auto Ins. Co. v. American Fidelity, 235 P. (2d) 
645, 37 C. C. H. Auto Cases 341; Muller v. Sun In- 
demnity Co., 302 N. Y. 634, 97 N. E. (2d) 760; 
Maryland Cas. Co. v. Cassetty, 119 F. (2d) 602 
(Pedestrian injured when stumbled over coal un- 
loaded on sidewalk preparatory to being shoveled 
into customer’s basement); B & D Motor Lines v. 
Citizens Cas. Co., 268 App. Div. 755, 49 N. Y. S. 
(2d) 274, (Goods unloaded from truck on a jigger 
and rolled 30 feet to entrance and then 18 feet 
inside when pedestrian was injured); Original op- 
inion in 181 Misc. 985, 43 N. Y. S. (2d) 486. Pan- 
handle Steel Co. v. Wilson, 248 S. W. (2d) 779 (is 
person loading an insured under the policy?) 

*Turtletaub v. Hardware Mutual Cas. Co., 62 
Atl. (2d) 830, 160 A. L. R. 1251, 23 C. C. H. au- 
tomobile cases 553 (court did not follow earlier 
New Jersey cases of Jackson Floor Covering v. Md. 
Cas. Co., 117 N. J. L. 401, 189 A 84; Zurich Gen- 
eral A & L Co. v. Am. Mutual Liab. Ins. Co., 118 
N. J. L. 317, 192 A 387. 

“Pacific Automobile Ins. Co. v. Commercial Cas- 
ualty Co., 161 Pac. (2d) 423, 160 A. L. R. 1251, 23 
C. C. H. Automobile Cases 553 (The facts in this 
case are similar to Stammer v. Kitzmiller, 226 Wisc. 
348, 276 N. W. 629 and the court arrives at en- 
tirely different conclusion. See also the later case 
from the same jurisdiction, Hardware Mutual Cas- 
ualty Co. v. St. Paul Mercury Indemnity Co., (June, 
1953) 58 N. W. (2d) 646). Word v. Lewis, 118 
S. W. (2d) 641; Traders © General v. Hicks Rubber 
Co., 159 S. W. (2d) 142. 

*American Automobile v. American Fidelity, 235 
Pac. (2d) 645, 37 C. C. H. Auto Cases 341 (where 
oil leaked out during the unloading operation court 
held as resulting accident was covered under the 
automobile policy it was necessarily excluded from 
the general liability policy); See also Traders and 
Gen. Ins. Co. v. Hicks, 161 8. W. (2d) 142; Wagman 
v. American Fidelity Casualty Co., 304 N. Y. 490, 
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109 N. E. (2d) 592, 1 C. C. H. Auto Cases (2d) 267 
(the Court in this case held the automobile policy 
was additional insurance) . 

“Maryland Casualty Co. v. Aetna Ins. Co., 191 
Va. 225, 60 S. E. (2d) 876 (1950); Standard Surety 
Co. v. Md. Cas. Co., 100 N. Y. S. (2d) 79; U. S. 
Fidelity and Guaranty Co. v. Church, 107 Fed. 
Supp. 683; Lowry v. R. H. Macy Co., 119 N. Y. S. 
(2d) 5 (1952); 42 Corpus Juris Secundum Indem- 
nity Secs.21-27; 27 American Jurisprudence Indem- 
nity Secs. 18 and 19. 
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™Compare Kennedy v. Consolidated Motor Lines, 
Inc., 312 Mass. 84, 43 N. E. (2d) 121 and Canton 
v. Winston Bros. v. Smith Co., 309 Mass. 150, 34 
S. E. (2d) 638 with the later case of Pilos v. First 
National Stores, 319 Mass. 475, 66 N. E. (2d) 576. 

*160 A. L. R. 1260. See also 7 Appleman Law 
and Procedure Paragraph 4322, Page 92, pointing 
out that each case must be determined on its own 
particular facts. 


Let the Bottler Beware! 


WILLIAM E. NiGut 


Binghamton, New York 


ONDAY morning, July 28, 1942, was 

the usual hot day characteristic of 
summer in Central New York. In the 
Town Tavern, at Schenectady, the bar- 
tenders prepared for another day as the 
floors were cleaned and the bars and cool- 
ers replenished from storerooms in the cel- 
lar. At eight o’clock, Benjamin Saglim- 
beni, a nineteen year old part-time em- 
ployee, began removing empty beer bottles 
from the barroom to the cellar, where they 
were sorted for return to the brewery. Af- 
ter forty-five minutes, this chore was com- 
pleted, and he then began to fill the 
shelves of the back bar with bottled beer 
of various brands. The shelves were near 
the floor, and in order to reach them, Sag- 
limbeni got down, on his knees to arrange 
the bottles as closely as possible. With his 
face four or five inches away, a bottle of 
Utic Club beer suddenly exploded, and a 
fragment of glass cut his left eye. In spite 
of an operation performed the same day, 
the sight in that eye was destroyed. 

At a trial, Saglimbeni swore that he was 
not touching the bottle or any of its neigh- 
bors when the explosion occurred.’ 

Two years later, on the morning of Au- 
gust 23, 1944, Jack Gordon, the proprietor 
of a barroom in Los Angeles, three thous- 
and miles from Schenectady, was transfer- 
ring bottles of beer from cases to a refrig- 
erator when he, too, lost the sight of an 
eye, this time the right, when a bottle of 
ABC beer exploded. Like Saglimbeni, he 
testified under oath that he was not touch- 


1Saglimbeni v. West End Brewing Co., 274 A. D. 
141; 298 N. Y. 875. 


ing the bottle which exploded or any of 
its neighbors when the detonation occur- 
red.” : 

Between these two, both in time and 
space have been hundreds of other bottle 
explosions. Many of them have reached 
the courts, and the two illustrated set no 
particular precedent when the highest 
court in each state affirmed the judgment 
of the trial court. Because the facts in 
these cases are strikingly similar, and char- 
acteristic of scores of others in all forty- 
eight states, and because counsel in both 
cases employed remarkably similar trial 
theory and tactics, they are of interest since 
they illustrate two completely different 
methods of judicial reasoning to sustain 
the verdicts. 

It is typical of this type of claim that the 
plaintiff is alone when the accident oc 
curs, that the bottle is one of a large num- 
ber delivered to a store or saloon hours or 
even days before the incident, and that the 
bursting is spontaneous. Infrequently the 
shattered bottle remains as a silent witness, 
but its presence or absence seems to make 
little difference to the outcome. 

When the evidence presented an ap 
parently unexplainable detonation, many 
courts attempted to avail themselves of the 
doctrine of res ipsa loquitur. It was on 
this proposition that California affirmed 
Mr. Gordon’s verdict. : 

New York, however, observing that this 
doctrine required the defendant to have 
control over the instrumentality causing 


*Gordon v. Aztec Brewing Co., 33 Calif. (2d) 51% 
203 Pac. (2d) 522. 
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the injury, refused to invoke it. By the 
exercise of judicial legerdemain, its Appel- 
late Courts arrived at the same result. To 
the extent that New York has found justi- 
fication for verdicts with as little substance 
to sustain them as that in the Saglimbeni 
case, a new doctrine has arisen, apparently 
peculiar to bottle cases. 


In affirming Gordon’s claim in Los An- 
geles, the court followed the precedent set 
in the Escola case," where the highest court 
in California, faced with the explosion of 
a Coca-Cola bottle thirty-six hours after 
the bottler had delivered it, concluded that 
res ipsa was a proper foundation where 
there was evidence from the plaintiff, a 
waitress in a restaurant, that the bottles 
suffered no damage after the bottling com- 
pany had delivered them. It decided that 
if the defendant bottling company had 
control of the bottle at the time of the 
alleged negligent act, this fact would be 
sufficient to permit the plaintiff to estab- 
lish her case without any actual evidence 
of a defect in the bottle or negligent filling 
of the bottle with a higher pressure than 
it was built to sustain. There was a reason- 
able inference, the court said, that either 
the bottle was defective or was too highly 
charged, if the plaintiff offered proof that 
it was undamaged after delivery from the 
bottler. With this precedent, it was easy 
for the California courts to sustain Gor- 
don’s verdict. However, the plaintiff's at- 
torney in that case was somewhat more 
diligent than many of his kind and also 
established that the brewery made no tests 
for defective bottles and even offered proof 
that it was customary for breweries to use 
iests by polariscope, by hammers, and by 
plunging into hot and cold water, and that 
if these tests had been made, a defective 
bottle would have been discoveerd. A dis- 
senting opinion in the Gordon case point- 
ed out that since there was evidence of 
negligence, the doctrine of res ipsa loquitur 
should not have been used because the 
doctrine presupposes that no evidence of 
negligence is available to the plaintiff. 


In New York State, Mr. Saglimbeni’s 
case faced harder going. That state, in an 
unbroken line of decisions, had always 
held that the doctrine of res ipsa was not 
available in bottle cases.‘ The Appellate 

‘Escola v. Coca-Cola Botiling Co. of Fresno, 24 
Cal. (2d) 453; 150 P. (2d) 436. 

‘Curley v. Ruppert, 272 A. D. 441; 71 N. Y. S. 
(2d) 578, 
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Division of its Supreme Court was not de- 
terred by this precedent and sustained the 
jury’s verdict because there was proof that 
the defendant used both old and new bot- 
tles, plus testimony by an expert that such 
a practice was dangerous. Because the bot- 
tle had been swept up and thrown away 
after its destruction, there was no proof 
that it was old or new. The court said the 
jury could still have found that it was an 
old bottle, and if it was, that its use was 
hazardous, and thus negligent. If the bot- 
tle exploded it was because it was too weak 
to withstand the gas pressure within, and 
it was too weak because it had been used 
a number of times before. 

From even these two cases it is apparent 
that the present judicial trend is toward 
absolute liability in bottle cases. Indeed, 
such a proposition has been advanced as 
an ideal.’ Even though such an extreme 
position has not, as yet, been taken by any 
court, the variety of reasons or excuses for 
sustaining verdicts is not encouraging for 
the defense. 

Generally, the courts favor some corrup- 
tion of the doctrine of res ipsa loquitur fol- 
lowing an early case in Georgia.’ But if 
such is not available to them because of a 
long established precedent, then some 
other means is usually found. Some of the 
variations of res ipsa loquitur are interest- 
ing. Most require proof by the plaintiff 
that there was no possible damage after 
the bottler had delivered the fatal bottle.’ 
Some jurisdictions, however, require proof 
that other bottles have exploded in the 
same shipment.’ Some have refused to per- 
mit it where only one or two bottles have 
exploded but have permitted it where a 
great many bottles have been destroyed. 
In Kentucky, for example, it was held that 
where twenty-seven bottles exploded, res 
ipsa was proper although it was not avail- 
able if only two were destroyed.” 

Michigan has always refused to apply 
the doctrine of res ipsa, but in a recent 
case permitted the plaintiff to recover a 
verdict on these unusual facts:” Mildred 


*23 Minn. L. Rev. 585. 

*Payne v. Rome Coca-Cola Bottling Co., 10 Ga. 
App. 762; 73 S. E. 1087. 

"Stolle v. Anheuser Busch, 307 Mo. 520; 271 S. W. 
497. Joly v. Coca-Cola Bottling Co., 115 Vt. 174; 
55 A (2d) 181. For excellent discussion see 4 
A. L. R. (2d) 467. 

®Dail v. Taylor, 151 N. C. 284; 66 S. E. 135. 

*Stone v. Vanhoy R. News Co., 153 Ky. 240; 154 
S. W. 1092. 

"Pattinson v. Coca-Cola Bottling Co. of Port 
Huron, 333 Mich. 253; 52 N. W. (2d) 688. 
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Pattinson, a resident of Port Huron, was 
employed as a waitress in a soft drink bar 
set up in the baggage car of a special train 
operated from Port Huron to Chicago to 
attend an exhibition by the International 
Harvester Company. Before she arrived at 
the train in the morning, bottles of Coca- 
Cola and other soft drinks had been de- 
livered and placed in tubs of cracked ice 
by employees of a news company having 
the concession on the train. As the train 
was approaching Battle Creek, at 8:30 A.M. 
and while business was brisk in the bag- 
gage car, a bottle exploded, cutting Miss 
Pattinson’s right hand. The court su- 
stained a recovery even though res ipsa was 
not possible, and in the face of testimony 
by the defendant as to its method of bott- 
ling and its inspection of filled bottles 
as they passed along the line. There was 
proof, however, that a bottle of Coca-Cola 
had burst a short time before the one which 
injured the plaintiff, and it was conceded 
that the bottles were filled by the bottler 
at a rate of fifty-five per minute or three 
thousand an hour. This evidence, the 
court said, was sufficient to hold the bot- 
tling company negligent. 

The State of Washington, avoiding any 
fictitious doctrines, took a firm stand in 
the matter when its highest court was pre- 
sented with a complaint alleging, among 
other things, the following: 

“Respondents manufactured, sold, and 
delivered * * * under the name of ‘cham- 
pagne cider’, a dangerous explosive * * * 
without a warning that it was a danger- 
ous explosive.” 


The court said that such an allegation 
stated a cause of action. No other jurisdic- 
tion has been quite as forthright.” 

In almost every case, the broken bottle 
is either swept up and disposed of or is in 
such condition that the cause of its break 
is difficult or impossible to ascertain. This 
fact, however, has not prevented either the 
defendant or the plaintiff from obtaining 
the services of expert witnesses to testify 
as to the cause of the explosion. We have 
seen how little evidence is required by the 
plaintiff in order to make a question of 
fact. The only defense to it is proof by the 
defendant that it used reasonable care in 
the filling of its bottles, in inspection of 
them after filling, and in handling of the 
cases when delivered. Frequently, the plain- 
tiff will call an expert to testify to his op- 


“Weiser v. Holzman, 33 Wash. 87; 73 P. 797. 
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inion as to the cause of the break, and al. 
most always the defendant will provide 
expert proof on the other side. When the 
plaintiff calls a witness, the proof usually 
develops into a conclusion that a defect ex- 
isted in the bottle when it was filled which 
permits a jury to find the bottler negligent 
in using such a dangerous container. The 
defendant, on the other hand, almost al- 
ways presents expert opinion that the bot- 
tle was sound, that the inspection methods 
used by the defendant were proper and in 
accord with the standard for the industry, 
and that the reason the bottle broke was 
because the plaintiff struck it against som 
hard object. 

In those cases where fragments of the 
bottle are introduced to the court, the op- 
inion of the experts divides between the 
plaintiff and the defendant as to whether 
the explosion was caused by an internal 
defect or an external blow. Jurors, being 
practical men and knowing that the bot. 
tler has financial responsibilitity, usually 
tend to believe the plaintiff's experts, and 
this has been so even though the qualifica- 
tions for the experts have been somewhat 
tenuous. 

In the Saglimbeni case, both plaintiff and 
defendant called experts. The plaintiff's 
expert qualified by testifying that he was a 
member of great many associations of chem- 
ists and chemical engineers and that he was 
decorated by the French government. With 
regard to his knowledge of bottling meth- 
ods and inspection, however, his experi- 
ence as stated to the court was as follows: 


“I have often been in breweries upon 
the bottling end because I used to manu- 
facture glues used to put the labels upon 
the bottles.” 


It developed, moreover, that his visits to 
breweries in the course of his glue manu- 
facturing business took place some thirty 
years before the trial of the law suit, and 
since that time, he had visited but one 
brewery on but one occasion. The defend- 
ant, for its expert, called a laboratory engi- 
neer who was familiar with the testing ol 
commercial glass and bottles used by the 
soda water and brewing industries. The 
conclusions of these two experts are in- 
teresting. Saglimbeni’s expert maintained 
that the use of old bottles in and of itself 
was negligence and said in his testimony: 


“My opinion is that the whole opera 
tion is one that involves very consider 
able hazards to the public. . . . In the 
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first place, they are using bottles over 
and over again until they break. I 
think it is an unsafe thing to keep on 
using bottles until they break, it involves 
certain hazards.” 


And finally, with perhaps some justifi- 
cation, he said: 


“Obviously, it was an unsafe bottle, 
if it was safe, it would not have ex- 
ploded.” 


To this statement there is little to be 
said, except to add, as he did under cross 
examination, the following succinct obser- 
vation of liability: 


“The standard practice is to let the 
public take the risk and then to provide 
resources for the hazard.” 


It was the plaintiff's expert’s opinion 
that old bottles were more dangerous than 
new bottles because the brush used in 
deaning them was fastened with a steel 
wire which could scratch the interior of 
the bottle. The defendant’s expert denied 
that this was possible, and testified that 
the inspections and tests utilized by the 
brewery would invariably select the defec- 
tive bottles, and that it was his opinion that 
the bottle must have broken because of an 
external blow at the time of the accident. 


Inevitably law suits resulting from 
broken bottles develop into a battle of ex- 
perts. In the brewing industry particu- 
larly, the very nature of the bottling meth- 
ods which call for pasteurization in hot 
water or steam, followed by submerging 
in cold water provide tests of strength 
much greater than any likely to be en- 
countered outside the brewery. Knowing 
of these hazards, experts for the defense 
have no hesitancy in swearing that a bottle 
could not spontaneously break or explode 
after delivery due to an internal defect 
since the perils of the bottling line would 
have enforced the law of survival of the 
li. Accordingly, these experts uniformly 
testify that it would be impossible for a 
bottle to break after it left the brewery 
due to an internal defect or an overcharge 
of carbonic gas since if the bottle were 
going to break at all, it would have done 
so when the conditions were most adverse: 
those existing at the time of bottling. 


In Louisiana, a Walter Johnson lost his 
left eye on June 10, 1951, when a Coca- 
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Cola bottle disintegrated.” ‘The Coca-Cola 
Bottling Company had delivered six cases 
of Coca-Cola three days before to Mike 
Badalamenti, a storekeeper in Oakville. 
On the morning of June 10th, Mable Wil- 
liams, Walter’s sister, bought a case or two 
for a baptismal party for her husband, and 
asked Walter to ice the drinks and serve 
them. At 10:30 in the morning, ey ey 
carried the cases of soft drinks to the back- 
yard and chopped up seventy-five pounds 
of ice which he put in a keg. The soft 
drinks were then placed in the keg for 
cooling. At 2:00 P.M., as Johnson was 
leaning over the keg, a bottle suddenly ex- 
ploded and injured his eye. He testified, 
as might be expected, that he wasn’t even 
touching the bottles when the explosion 
occurred. The bottling company made 
elaborate preparations for the trial and 
hired a professor as a witness to testify as 
its expert. The professor proved that the 
pressure in the Coco-Cola bottle even on 
a hot day was never more than ninety 
pounds per square inch, and by tests estab- 
lished that the bottle would not break un- 
less the pressure was between 595 and 1,050 
pounds per square inch. He was even per- 
mitted to perform a demonstration in the 
courtroom when he blew up bottles with 
an air pump. Moreover, he was able to 
demonstrate that the pieces of glass left 
after such detonations were different from 
those encountered by the plaintiff. He also 
testified that in his opinion, the bottle 
which destroyed Walter Johnson’s eye- 
sight could not have had more than thirty 
pounds of pressure at the time the accident 
occurred. Nevertheless, the jury returned 
a verdict for the plaintiff, and the Court 
of Appeals of Louisiana, in commenting 
on the case laconically, said: 


“However, despite all the testimony of 
Wright and Dr. Fryer, the fact remains 
that the bottle did explode and destroy 
one of plaintiff's eyes.” 


It does seem that the court unnecessarily 
rubbed salt in the wounds of the defend- 
ant bottler when it further commented on 
the testimony of the expert and said: 


“In fact, the testimony [of its expert] 
so completely vitiates the possibility of 
a bottle of Coca-Cola exploding that if 
it were not for the fact that the bottle 
in this case did explode without being 


Johnson v. Louisiana Coca-Cola Bottling Co., 
La. _...: 63 So. (2d) 459. 
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handled by anyone, there would exist no 
logical avenue remaining open to this 
court, but to conclude that the bottle 
did not, in fact, explode.” 


The same expert who supported the 
plaintiff so well in the Saglimbeni case 
testified in a later case in New York State 
for a Donald Miller who lost the sight of 
his right eye as the result of an explosion 
involving a bottle of Schlitz beer.” In his 
testimony for the plaintiff in the second 
case, he observed that a bottle of beer 
would have an internal pressure of be- 
tween 30 and 50 pounds per square inch. 
He then pointed out that a steam boiler 
having a pressure of only fifteen pounds 
to the square inch was known as a high 
pressure boiler and said: 


“Well, generally a licensed engineer 
has to be in attendance on that boiler, 


and there has to be an annual inspection . 


ofit....” 


The fascinating possibility that an engi- 
neer’s license might be required for every 
bartender was ended when the court di- 
rected the case along more conventional 
lines. 

In the Miller case, as in the others, the 
experts disagreed as to whether an internal 
defect or an external blow was the cause 
of the broken bottle. It was the plaintiff's 
theory that the brushes used for cleaning 
the bottle were the cause of the internal 
scratches since the bristles were wired to a 
shaft by steel wire. The defendant pointed 
out at longa that this was “‘soft steel” but 
was unable to avoid a verdict for the 
plaintiff. 

It is possible that defense counsel be- 
come somewhat cynical of claims advanced 
by injured plaintiffs that they did nothing 
to cause the explosion, and that their in- 
jury was the result of the merely fortuitous 
circumstance of having their eyes or hands 
a scant inch or two from the exploding 
bottle. So rarely does a plaintiff ever 
admit he was even touching the bottle as 
it spontaneously detonated that it is easy 
to believe his testimony is sugar-coated for 
the purpose of the lawsuit. 

While this may be true, the fact remains 
that bottles do explode and frequently 
with only the slightest of external force. 
If this is so, there must be something 
wrong with the bottle or with the method 
of charging its contents. In either event 


Miller v. Jos. Schlitz Brewing Co., 279 A. D. 625. 
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the bottler is negligent and the plaintiff 
entitled to his verdict. 

The answer then would seem to lie not 
in the field of trial technique, but rather 
in ascertaining the cause, and preventing 
the accident. As we have seen, the experts 
who testify for the defense usually assume 
that because the hazards of the bottling 
line are*so extreme, the defective bottle 
will have destroyed itself before delivery 
to the customer. This fact, together with 
provision for inspection before powerful 
lights would seem to be adequate protec. 
tion. That the inspection can be at best 
only a cursory one is clear, when produc. 
tion statistics are examined. In Port Huron, 
the Coca-Cola line moved at a rate of 3,000 
per hour.“ In Fresno, it was 140 per min- 
ute.” In Utica, the West End Brewing 
Company produced an average of 160,000 
a day,” and in Milwaukee, the Schlitz 
brewery line operated at a rate of 190 per 
minute.” While inspection might disclose 
any obvious defect, it is apparent that no 
visual observation at these speeds can 
search out the faint inconspicuous flaws. 
If such imperfections can make a bottle 
unsafe, either the cause must be elimi- 
nated, the type of container replaced, or 
the bottler and his insurance carrier resign 
themselves to litigating the amount of a 
bottle explosion verdict solely. 


The cause of such explosions, with a 
practical solution to the problem, has been 
suggested by F. W. Preston, of the Preston 
laboratories, in Butler, Pennsylvania. He 
has concluded that they result from a com- 
bination of the efficiency of modern de- 
tergents used in the bottle washers, and 
the use of any metal part, including wire, 
on the bottle brushes which easily get out 
of alignment. In an article entitled “In- 
ternal Surface Damage to Bottles,’ he has 
set forth a number of findings relative to 
bottle explosions. His studies have led him 
to the discovery of the existence of a phe- 
nomenon known as “chatter-sleeks”: min- 
ute scratches caused by wobbling brushes 
rubbing the binding wires against the in- 
terior of the bottle. It is noteworthy that 
this occurs only when the bottle is com- 
pletely clean, a result of today’s efficient 


“Pattison v. Coca-Cola Bottling Co. of Port 
Huron, (supra) 

“Zentz v. Coca-Cola Bottling Co. of Fresno, 39 
Cal. (2d) 436; 247 P. (2d) 344. 

*Saglimbeni v. West End Brewing Co., (supra). 

"Miller v. Jos. Schlitz Brewing Co., (supra). 

*The Glass Industry. Volume 33. Number 12. De- 
cember, 1952. 
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detergents. Apparently, if the brush is not 
straight or is loose and has any metal parts 
whatever, abrasions are caused in the glass 
which are invisible when the bottle is wet, 
and may be seen only when thoroughtly 
dry. It was found that these chatter-sleeks, 
of themselves, would not cause destruction 
of the bottle, and will permit the bottle 
to go through the complete bottling cycle, 
through hot and cold emersion, until_a 
blow is received which will join these abra- 
sions to form a crack. Even then the bot- 
tle will not disintegrate until the crack 
itself receives either a blow or a thermal 
shock. Mr. Preston was unable to offer any 
suggestions of a practical nature for detect- 
ing these defects and offered as his solution 
either the sole use of new bottles or 
brushes having no metal whatever. In con- 
nection with the use of the metal, he found 
that all kinds of metal, including brass, 
caused these chatter-tracks and differed 
only in degree. 

This study is interesting since it points 
out that the so-called spontaneous explo- 
sion is due not to one incident but requires 
three. First, is the causing of the abrasion 
when the bottle is cleaned, which is fol- 
lowed by a second blow causing a crack 
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which, in turn, must be followed by a third 
blow or thermal shock to cause the “explo- 
sion.” 


Experts who have testified at trials in- 
volving exploding bottles have each of- 
fered their own remedy for the exploding 
bottle. Some have suggested the use ol 
bronz wires only on the cleaning brushes. 
This solution, according to Mr. Preston, is 
inadequate. Others have suggested the use 
of particular types of examining lights pro- 
ducing polarized light, and in theory, will 
define cracks or blemishes in the bottle. 
Others have stated flatly that the only solu- 
tion is to use nothing but new bottles 
which are discarded after each use. 
Another solution is to develop alternate 
containers in the form of metal cans or 
cardboard bottles. Mr. Preston advises 
only the use of bristles fastened to brushes 
by other than metal wire. Such a solution 
does not seem at all unreasonable, and 
certainly worth immediate experimenta- 
tion. Whatever the cost of development, 
it would be insignificant compared to the 
losses paid by insurance carriers through- 
out the country even in the course of one 
year. 


Tennessee Statute Making Airports Governmental Function 


GrorGE W. OrR 


New York, New York 


T is rather generally settled that in the 
absence of a specific statute to the con- 
trary, the operation of a state, county or 
municipal airport is a proprietory func- 
tion (subject to suit for damages like any 
other business), rather than a governmental 
function, which carries immunity from lia- 
bility. However, you may recall the in- 
stance in which an action for damages for 
a woman who fell over a wire stretched 
along the ground of a municipal airport 
was barred because of a Tennessee statute 
declaring that the operation of a municipal 
airport is a public governmental function. 
The Supreme Court of the State of Ten- 
hessee, April 1939, held that statute to be 
constitutional. Stocker v. Nashville, 126 
SW (2d) 339; 1939 USAvR 42. 
The statute was expressly to prohibit 
suit. T quote: 


“An Act to prohibit the bringing or 
maintaining of any action or suit against 
any municipality, or its officers, agents, 
servants or employees, in or about the 
superintendence or management of any 
municipal airport.” 

“Section 1. Be it enacted by the Gen- 
eral Assembly of the State of Tennessee, 
That the construction, maintenance and 
operation of municipal airports is here- 
by declared a public governmental func- 
tion, and no action or suit shall be 
brought or maintained against any mu- 
nicipality, or its officers, agents, servants 
or employees, in or about the construc- 
tion, maintenance, operation, superin- 
tendence, or management of any munici- 

al airport.” 

Chap. 116, Public Acts of 1933; 1933 

USAvR 502. Tenn. Code 2726.19. 
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To show the lengths to which our courts 
(which appear to me to have been ap- 
pointed too generously from the ranks of 
labor-socialistic politicians), have gone in 
paternalistic care of the claimant, I call 
attention to Bailey v. City of Knoxville, 
U. S. Eastern D. C., Tenn., June 1953, 3 
Avi 17158. 


In a suit against a municipality by a 
person seeking to recover damages for 
injuries sustained in a fall at a munici- 
pal airport terminal building, the fact 
that the municipality carries liability in- 
surance is construed as a waiver of im- 
munity from such suit. A Tennessee 
statute prohibiting the institution of 
suits against municipalities for injuries 
arising out of the operation and main- 
tenance of airports by declaring such 
functions to be governmental does not 
prohibit the municipality from carrying 
liability insurance or extending the bene- 
fits of its insurance contract to injured 
third parties. 

“Counsel for the City of Knoxville, in 
oral argument and in briefs, contended 
that the Code sections above quoted pro- 
hibit the institution of suits against mu- 
nicipalities for personal injuries sus- 
tained at municipal airports and thereby 
deprive the courts of jurisdiction over 
such actions and that the city by carry- 
ing insurance to protect it against lia- 
bility did not and could not waive its 
immunity from suit as provided for in 
the aforesaid sections of the Code.” 

“A long line of Tennessee cases hold 
that liability of a municipality or other 
governmental sub-division for injuries 
resulting from negligent acts may be 
sustained to the extent of the insurance 
carried by it at the time of the accident. 
Taylor v. Cobble, 28 Tenn. App. 167 
(1945); Rogers v. Butler, 170 Tenn. 125; 
Travelers Insurance Co. v. Dudley, 180 
Tenn. 191; Williams v. Town of Morris- 
town, 32 Tenn. App. 274; Kingsport v. 
Lane, 35 Tenn. App. 183.” 

“In the case of Williams v. Town of 
Morristown, supra, at page 291, the 
Court said: 


‘It is our opinion that the question of 
liability insurance would be a proper 
question of pleading and proof if the 
enterprise had been a governmental and 
not a corporate undertaking. Travelers 
Insurance Company v. Dudley, 180 
Tenn. 191, 173 S. W. (2d) 142; Rogers 


v. Butler, 170 Tenn. 125, 92 S. W. (2d) 
414; McLeod v. St. Thomas Hospital, 
170 Tenn. 423, 95 S. W. (2d) 917; Tay. 
lor v. Cobble, 28 Tenn. App. 167, 187 §. 
W. (2d) 648.’ 

‘The trend of these decisions is that 
a defendant and its insurance carrier are 
liable to the injured party, although the 
defendant would not be liable unless it 
carried the liability insurance. It would 
be an entirely useless gesture and waste 
of public funds for a municipality to 
carry liability insurance to protect it in 
tort actions incurred in connection with 
its governmental acts if it were required 
to plead and set up governmental im- 
munity as a defense. The more equit- 
able rule, sanctioned by reason and com. 
mon sense, would be to permit plaintiff 
to plead and prove that defendant car- 
ried liability insurance; then limit the 
judgment to such coverage. That seems 
to us to be a reasonable extension of the 
rules already announced by our courts.’ 


“It is recognized by attorneys for the 
parties here that the holdings of the Ap- 
pellate Courts in a number of other 
states, including Georgia and Kentucky, 
are contrary to the rule of Tennessee. 
But the Tennessee rule is too well es- 
tablished to admit of present doubt. 
And, so far as this court can determine, 
there is nothing in the language of the 
statute which changes the Tennessee rule 
that a municipality may be held liable 
to the extent of its liability insurance for 
personal injury negligently caused by 
exercise of its governmental functions.” 

“The prohibitory language of the sec- 
tion operates upon would-be litigation, 
not upon the city. There is nothing in 
the statute which can be construed as 
forbidding the city to carry liability in- 
surance. Nor is the city forbidden to ex: 
tend the benefits of its insurance con- 
tract to injured third parties, or to per- 
mit itself to be sued as a means of reach- 
ing the insurance proceeds. Sovereign 
immunity means only that the sovereign 
may not be sued without its consent. 
Implied in that immunity is the power 
to consent. In this State, the carrying 
of liability insurance is construed as a 
limited consent, or waiver of the im- 
munity.” 


The insured never voluntarily waived its 
immunity and the statute expressly pro 
hibited suit. Even if the law as established 
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in Tennessee would arbitrarily and auto- 
matically presume a waiver of immunity 
from the fact that liability insurance had 
been secured, it would still be illegal to 
bring suit because suit is specifically pro- 
hibited. 

I think the City’s counsel was quite cor- 
rect in saying that the court had no juris- 
diction. Certainly it should not be within 
the power of a court to ignore a specific- 
ally prohibitive law on the almost ludic- 
rous grounds that consent— which was 
never given but arbitrarily implied — was 
not specifically forbidden! It is definitely 
a case for appeal. 

Most people see only that insurers are 
paid a premium to pay losses. If they have 
received a premium and get out of paying 
a loss, it looks to the uninformed like plain 
stealing under cover of a technicality. Of 
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course, loss payment is only one considera- 
tion for a liability premium. Let an in- 
surer try to get out of the other obliga- 
tions and the courts would quite properly 
scream to high heaven. Service to an in- 
sured often costs the insurer more than the 
losses he pays. Engineering, investigation 
and defense have in some cases cost the 
insurer many times more than the loss 
paid. Large sums have been spent protect- 
ing an insured where a defendant’s verdict 
resulted and no loss was paid at all! It 
pays insureds who know they are immune 
from suit to carry insurance for this type 
of protection and many do. This informa- 
tion must be impressed upon the public 
if we are to have understanding and avoid 
reaping the vengeance of the “righteous” 
(if uninformed) indignation of courts and 
juries. 


Report of Metropolitan Mid-Winter Meeting 


HE twelfth annual Mid-Winter Metro- 

politan Reception and Luncheon was 
held at the Biltmore Hotel, New York on 
January 30, 1954. It brought together one 
hundred and fifty-one members and guests 
of the International Association of Insur- 
ance Counsel from eleven states of the 
Union. Once again, it was the largest at- 
tendance ever by a goodly number. 

Our President, Tiny Gooch, and Mrs. 
Gooch, and their son Gordon, couldn’t be 
kept away by bad weather in Fort Worth 
even though it made them change their 
plans and come by train. President-Elect 
Stanley Morris and Stanley, Jr. came from 
Charleston, West Virginia. Other offi- 
cials present were Secretary John A. Klu- 
win from Milwaukee, Treasurer Charles A. 
Pledger, Jr. and Mrs. Pledger from Wash- 
ington, D. C. Honored guests included 
William J. Jameson of Billings, Montana, 
President of the American Bar Association, 
and Alfred M. Bohlinger, Superintendent 
of Insurance of New York, and Mrs. Boh- 
linger. A word of greeting was given by 
each official of the Association present 
and by each of the honored guests. 

As the day was also the seventieth birth- 
day of Oscar Brown, an ex-president of the 
\ssociation, the occasion was celebrated 
with a cake and candles for Oscar. 

The reception and the luncheon were 
‘gain handled by the committee of Milton 
Baier, Ernest Fields, and Price Topping as 


Chairman, with a great assist by Miss Mad- 

eline Ossman, Mr. Field’s secretary. 
Those who attended were: 

Mr. Marcus Abramson, New York, N. Y. 

Mr. and Mrs. Milton L. Baier, Buffalo, 
N. Y. 

Mr. Anthony Battaglia, New York, N. Y. 

Mr. Robert Bell, New York, N. Y. 

Mr. and Mrs. Alfred C. Bennett, New York, 
N. Y. 

Mr. and Mrs. Fred Benson, New York, 
N. Y. 

Mr. Jesse Benton, Jr., New York, N. Y. 

Mr. and Mrs. Arthur Blanchet, New York, 
N. Y. 

Mr. and Mrs. Alfred M. Bohlinger, New 
York, N. Y. 

Mr. and Mrs. Oscar Brown, Syracuse, N. Y. 

Mr. and Mrs. Pat Burke, Philadelphia, Pa. 

Mr. and Mrs. J. Richard Burns, New York, 
N. Y. 

Mr. Charles Butler, New York, N. Y. 

Mr. Maurice Carrion, New York, N. Y. 

Mr. and Mrs. Raymond N. Caverly, New 
York, N. Y. 

Mr. and Mrs. Ross Chamberlain, New 
York, N. Y. 

Mr. W. Earle Costello, New York, N. Y. 

Mr. Joseph R. Craugh, Utica, N. Y. 

Mr. and Mrs. Thomas Croake, White 
Plains, N. Y. 

Miss Margaret Croake, White Plains, N. Y. 

Mr. and Mrs. Thomas P. Curtin, New 
York, N. Y. 
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Mr. Thomas Cusack, New York, N. Y. 

Mr. and Mrs. Robert Dart, Philadelphia, 
Pa. 

Mr. James Dempsey, White Plains, N. Y. 

Judge and Mrs. John Dewell, Greenwich, 
N.Y 


Mr. and Mrs. Herbert F. Dimond, New 
York, N. Y. 
Mr. James B. Donovan, New York, N. Y. 
Mr. Claude Dunk, Watertown, N. Y. 
Mr. and Mrs. Robert Enteman, Newark, 
N. J. 
Mr. Walter G. Evans, New York, N. Y. 
Mr. and Mrs. William W. Evans, Paterson, 
N. J. 
Mr. ‘Thomas E. Fagan, New York, N. Y. 
Mr. Ernest Fields, New York, N. Y. 
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Notice of Proposed Amendment to By-Laws of International 
Association of Insurance Counsel 


[’ was moved by a member of the Exec- 
utive Committee at its mid-winter 
meeting in February, 1954, which motion 
was unanimously adopted, that Section 4 
of Article X be amended as follows: 


“BE IT RESOLVED that Article X be 
and the same hereby is amended as fol- 
lows: 

“That Section 4 of Article X be de- 
leted in its entirety and that the follow- 
ing be substituted in lieu thereof: 


“Section 4. The Association shall carry 
such fidelity bond or bonds in such 


forms, and in such amounts, and as to 
such persons as the Executive Committee 
may prescribe, with the surety to be ap- 
proved by said Committee, the premium 
to be paid by the Association.” 


NOTICE IS HEREBY GIVEN, pursuant 
to Article XVI of the By-Laws, that the 
Executive Committee will present the pro- 
posed amendment to Section 4 of Article X 
of the By-Laws for approval at the annual 
meeting of the Association to be held at 
The Greenbrier, White Sulphur Springs, 
West Virginia, on July 8, 9, and 10, 1954. 

Joun A. Kiuwin, Secretary 


TWENTY-SEVENTH ANNUAL CONVENTION 


THE GREENBRIER 


WHITE SULPHUR SPRINGS, WEST VIRGINIA 


Jury 7, 8,9 AND 10, 1954 
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